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COURT OF EXCHEQUER. 



CHAP. L 

The Exchequer (which is a Court («) of very an- 
cient record,) was originally established in Britain, by 
William the Conqueror, (^) as a part of the Aula a. d. 
Regiaf W and in many respects was formed after the ^^^* 
model of a similar institution in Normandy. W 

William intended this Court principally to regulate 
the revenues of the Crown, and to recover the King's 
debts and duties ; (<^) its title is derived from scacca* 

B 



(o) The king*s palace or mansion, 
but more e^peciaDj the place where 
justice is judicially administered. Co. 
Lit 58. 

■ (6) Lamb, Archeion — Seiden sup- 
poses the Terms to have been insti- 
tuted by William; howeyer it hath 
been clearly shewn by Spelman that 
th^ were gradually formed from the 
Canonical Constitutions of the Church; 
see 3 BUu Com. 275. 



(c) So called by Bracton« The Aula 
Regia was im ambulatory Court, and 
exercised an original jurisdiction oyer 
all matters arising in die county where 
it sat, but only iqppellate jurudictioii 
with respect to causes arinng else- 
where ; and see Maddox Hist. £xch. 
109. 

(d) Grand Custumary, chiq^i 56; 
and see 4 Inst. 1 03 — 1 1 6. 

(e) 4 Inst* 103—116. 
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rium^ C/) on account of the chequered cloth, resem- 
bling a chess-board, wherewith the table of the Court 
is covered, on which, when certain of the King's ac- 
counts were made up, the sums were marked and 
scored with counters, fe) It consists of two divi- 
sions, (^) the receipt of the Exchequer, or, as it is 
called, the revenue side, and the Court or Judicial part* 
which is again divided into a Court of Equity and a 
Court of Common Law. 

The same authority that the master of the Exche- 
quer in Normandy exercised, was delegated by William 
to the Judges (0 of this Court, consisting of the Lord 
Treasurer, the Chancellor of the Exchequer, the Chief 
Baron, and three puisne Barons, the latter of whom 
are conjectured to have been selected out of such as 
were Barons of the kingdom, or Parliamentary Ba^ 
rons, and thence to have derived their title, i'') 

In the reign of William Rufus (0 it was found 



(/) Exchequer scatcariumt frbiD 
tte Fnncfa Mich^quicr, i. e. tibacust 
talmta, insona, or from the Oerman 
»ekM%9 Wi. Theuiiru% 3 BIac. C. 44. 

8) 5 Black. Com. 44. 
) Soformed by Edward I. This 
prince has been styled the English Jus- 
tinian, for in his time the law came to 
iuch perfection, that more was done in 
the first thirteen years of his reign to 
i«ttl« and establtsfa the distribution of 
of thQ joidee of ths kingdom, than in 
all the ages sitioe that time. See the 
BaumeFpition tat Edward's Acte, 4 
BiMk. Caa^. iStf^Hale Hist C. L. 

Blackstone says, *' upon the whole 
we may observe, that the very scheme 
aad model of the administration of justice 
between party and party was andrely 
■tttled by this King, and haa continued 
ntarly fbe tame in all succteding ages, 



abating some alteration wlucfa the hu- 
inour and necessity of subseqent times 
hath occasioned.'* 

(i) All judicial pnwecdings accord- 
ing to law in the Exchequer are 
Coram Baronibus and not Coram 
Thcsaurario et Baronibus, but the 
Court of Equity is holden before the 
Lord Treasurer, Chancellor, and Ba- 
rons. See Coke 4 Inst. So the enti* 
tling of proceedings at the law side is 
T9 the Barons, 4 €• 

(k) See Selden. Tit. Hon. 2. 5. 16. 
and see Bracton's Explanations of 
Magna Cbarta, chap. 14, which directs, 
that the Earls and Barons be amerced 
by their peers-— i. c. by the Barons ^ 
the Exekefuer. L. 3, tr. 2. chap. 1 $ 
3, 3. BIac Com. 44. 

(/) The outline of the new Consti^ 
tution was however suffered toifansin 
Si in bis father's time. 



COURT OF EXCHfiQUER* 



expedient to iiew«inodel certtio of the NormaQ re. 
gulation^i by restoring in a few caaes, the laws of 
Edward the Confessor* Under Henry I. sonief:3 
trifling alterations also took place in the Courts 
with respect jto the trial of causes in a more ex- 
peditious manner (^^i and although Stef^eUf his 
successor, was lavish of promises to redress the 
grievances felt from the intolerable expense and 
delays at law, chiefly arising from the necessity of 
following the Supreme Court trayelling about (as it 
did then) with the King's (^) person, yet little or 
no such redress was afforded. 

But in the time of Henry JL the hws werQA.a 
revised^ methodised, and reduced into regular order ^ 
and to obviate the inconveniencies before mentioned^^ 
this prince, at the Parliament of Northampton, eatab^ 
Usjked certain officers called Juistkes in Eyre^ C'') 
who were sent with commission into diirers coua« 
ties, to hear causes then termed Pleas of the 
Crown. W 



11S4. 



(fit) But wKidi werfr afterwards 
abandoned. 

There' is extant a code of laws in 
Henry's' name, consisting partly o£ 
those of the Confessor, but with great 
additions and alterations of his own. 
4 Bla. Com. 419, 420. Henry also 
abolished the Curfeu. Spelm, Cod, 
li. Lb W. 1.— S88, Henry 1. 1299. For 
allbmigb it ia mentioned in our lawa a 
lUU century afterwards, yet it is rather 
spoken of as a known time of night (so 
denomlnatedfhHn the abrogated usage) 
than as a ttiU tiA>d%iin^ custom. 

(n) And as tfie King's Bench is 
still liable to do, so we find that Court 
sat at Boiburg in Scotland M. 20, 21 
£d I. Hale. His. Common Law, 200, 



andagaihin 1665, at Oxibrd, Tiye 101. 

(o) Eyre or Eire, from the old French 
word Erre. Respecting these Magis- 
trates see Britton, Chap. 2. 

(p) Maddox who as an antiquarian 
commands respect, gives instances on 
record of Justices going circuit so early, 
as the 18th year of Hen. I. See Madox. 
His. d. 5, and Lord Littleton, also co.' 
incideswith Maddox, and adds, tbaf^. 
Henry pereeiTing ^e beneftcial resuH* 
derived tram similar inacitutions under 
Louis Le Gros, appointed Justices ift 
Eyrct in imitatioH thareof, but that 
during Stephen's reign they grew into 
disuse, probaUy on account of the hn^ 
tealine Commotions. And see Lord 
Littleton, B. 4. Subanxio \nvs. 



A BRIEF ACCOUNT OF THE 



These itinerant magistrates at first went circuit fre- 
quently, but shortly after their establishment were 
prohibited from going oflener than once in seven years, 
owing to the jealous watchfulness of the Barons of the 
Kingdom, whose privilege of hereditary jtftisdiction was 
(as they conceived) thus infringed upon by the exercise 
of a power constituted by the direct authority of the 
Crown : — however other motives (?) afterwards induced 
the Barons to uphold this very mode of administering 
justice, and we find an express stipulation made (0 that 
the Justices in Eyre should be sent into every county 
once in the year to try certain actions, then termed re- 
cognitions or assize, which mode of trial, as well as that 
by a special kind of Jury, in a writ of right, instead of 
the Norman trial by battel, are attributed to Glanvil, 
Chief Justiciar to Henry the Second. V) 

The Court of Elxchequer, however, does not ap» 
pear to have received any material niodification from 
the time of its establishment by William the Con- 
queror, or to have undergone any further regulations 
A, a until the reign of Edward the First, who is supposed 
' to have reduced it to the order, and formed it into 
the manner it remains at the present day, at least so 
far as r^ards the divisions of th^ Court, into the 



(jr) To make some regulations in Justices in Eyre and the Judges 

fayour of the Commons, and obtain of assize, which latter we find appoint- 

tlieir influence, to support the Barons* ed in Ireland in the time of Edward 

own pretenaons against the Suve- the Second. See 3 £dw. II. chap, 5. 
n%n.— >Vide Magna Charta, c. 12. GlanTil mentions three Coiurts, viz. 

(r) Vide Magna Charta, c. 12. the first in the Curia Regis ; the 



(«) See Stat 27, £dw. III. chap. 5. cond ad scaccarium ; the third Coram 
Tot ancleutl J there were some points JuatidMiu ubicun^e fucrint. 
of esaeatial differeact between the 
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Equity, Revenue and Law sides, for by the constniction 
put upon the statute of Rutland (0 this Court then 
first upheld a jurisdiction, as well of matters inquirable 
by exhibited articles, as of matters cognizable m actions 
at common law W ; at which time the process to com- 
pel a Defendant to appear (resorted to in the Exche- 
quer) was a venire ad respondendum^*^ ^ attachment^ and 
commission of rebellion^ in conformity to similar writs, 
usually awarded in the Aula Regia on momentous occa- 
sions. But when De Waltham, Chancellor to Richard 
JI. devised the Subpoena in Chancery, the Treasurer of 
the Exchequer, in imitation of his example, introduced 
a similar writ for matter of Equity, under the Seal of 
his own Court, returnable before himself; prudently, 
however, retaining the Attachment and Commission of 
Rebellion, in case the party evinced any contumacy to 
his Subpoena ; and this writ was afterwards extended 
as an original Process in Civil Actions, commenced at 
the law side of the Court ; but how long prior to the 
reign of Henry VIII. is unascertained } Cy) nevertheless 
we find the Capias and Distress Infinite, mentioned as 
Process of the Exchequer in Ireland before that 
time. W 

The primary business of the Exchequer, as stated. 



(0 10 £dw. I. chap. II. Whereby not be purely accidental. See Burton's 

it was enactedr that no suit should be preface, 

prosecuted in the Exchequer, unless it (or) See post, 

specially concerns the King or his Mi« (y) See Burt. f31.— The Subpoena 



was used in the £<iuity Exchequer as 
(tt) It is a little singular, that Mr. a fundamental and operative process 
Madoz has entirely omitted to notice to bring the parties into Court 
the Ofllce of Fltas» thouj^h it has (z) 38 Henry VI.~(Iri8h.) 

been shown thai Ae omisiion could 
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was the protection and conveyance of the King's 
treasure and revenue into his coffers, and likewise 
the estreating Fines, (<*) amercements of Felons^ 
goods, &€• (delivered in there by the Justices .of 
Assize every Easter and Michaelmas Term) certifying 
Ecclesiastical Ben^fices^ (^) exhibition of Bills for non« 
payment of Tithes, and swearing certain public 
officers (^) into various departments, 8^c. were allocated 
to it ; the major part of which duties is still per* 
formed by the Barons of this Court } but general suits 
at Common Law i^pear so little to have been contemn 
plated, originally, in instituting the Exchequer, or 
upon its division, that by the AriicuU Super Cartas W 
it is enacted, that no Common Pleas be thenceforth 
holden in the Exchequer, contrary to the form of the 
A. D. great Charter; and in the thirty -eighth year of 
Henry VL it is declared, that suing any action there^ 
^ unless Plaintiff be a minister, or a servant to a minis* 
ter of Record, he should be punishable with a Jine qf 
j£lO. ;(^) and again, we find that no writ of Privilege 
shall surcease from pleas to issue thence, save for minis* 
ters, servants, or yeomen continually abiding with a 
Baron, under a penalty of £5. on the party— -yet in 
progress of time— from the pressure of duty in the 
other Courts of Law— ^the exposition put upon the 
statute of Rutland (though evidently in direct oppo- 



(a) 3 Edward II. chap. 5 (Iriih.) • large share in this business.—^ Blacfc. 

For an account of fines and amerda- Com 46. 

ments, see MadoXjChap. 12^14. (c) 14, 15 Chas. IL chap. 8. 

{b) 28 Henry VIII. cliap. 14.— (rf) Stat 28 Edw. 1, chap, 4. 

Chaocerj has, of late yearsi obtained a \e} Chap. 4, 



COUBT OF EXCHEQUER. 7 

sition to the meaning of the legislature (/))«--mid from 
sundry adventitious causes, the jurisdiction and powers 
of the Court were enku*ged and ehcreased. 

Upon the imposing the hearth money tax of two a. d. 
diillings per house in lieu of ancient tenures (of which 
sherifis were originally collectors) it was enacted (f) 
^^ That no .persons indebted to the King for hearth 
'^ money shall thereby be privileged, as debtors to his 
^^ Majestyi to sue in the Exchequer." 

During the period intervening between the 
reigns of Henry VI. and George IIL the Writ of 
Privilege (now rarely resorted to) we may eonclude 
^as the process of the Exchequer in Ireland most in 
use, although the Capias had been also known in 
suits at law in that Court, some years prior there- 
to; (*) but during the latter reign the Com- 
mon Law Subpoena appears to have been very gene* 
rally introduced, under which process the defendant 
was not compellable to appear unless an arrest 
could be effected, and this, in many cases, being im- 
practicablCt in the 21$t and 22d George III. an act a. d. 

1781 

was passed (*> declaring /' That on the Subpoena from 



{/) However contrary to the evident 
intention to prohibit this court from 
holding plea of civil matter, yet, by 
conniving at the complainant's falsely 
suggesting he was debtor to the King^ 
which the Plaintiff was mot called 
upon to shew, nor the Defendant per- 
mitted to dispute, actions between sub- 
jects (not any wise involving matter re- 
iatmg to the Crown) were certainly 
brought in thit court at a very early 
date. 

As the mcane finmer might have 



suit by Quominu% so might a feme 
covert^ being the King's farmer, though 
her husband were in exUe. — Burton 
106. 

{g) 14 and 15 Charles II. chap. 17. 

(A) 38 Henry VI. 

(i) 21, 22 Geo. III. chap. 18, sec. 
5, 4. — By the 8 Gea I. chap. 6, the 
Barons c^ the Exchequer may be Jus- 
tices of Assize and Nisi Prius, and 
Commissioners of Oyer and Terminer 
and Gaol Deliveiy. 



€€ 
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^ the Pleas side of the Exchequer being dufy 
<« served, and an Attachment to Serjeant for non 
<< appearance filed, with a return of ^ Non est iiw 
ventus,' the Court shall appoint an attorney to 
enter an appearance, whereupon proceedings may 
** be had as if the defendant had appeai'ed by his 
•* attorney." 
^ ^' finally on the passing of the 43 George III* (*) 
entitled an act ** to render the process of his Ma- 
** jesty's Courts of King's Bench, Common Pleas 
*^ and Exchequer, in personal actions more bene- 
*^ ficial, and also to prevent frivolous and vexatious 
V arrests," the three Courts of Law were as 
closely assimilated as possible, and their jurisdiction 
put on as equal a footing as was consistently prac- 
ticable with their respective institutions, and there are 
' now, few actions that cannot be originated in the 
Exchequer. (') 



(I) Chap. 53* tiinple foctf, that in the time of Ed. 

(m) Tliat the Lawt have undeigoiie ward IIL«— IVials were had without 

manifest alterationi and improrementa, Juries, and Executions issued widiout 

may be more fully deduced from these Judgments. 
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PERSONAL ACTIONS 



m VmiS IBS(DIEIIB(&VIB]E< 



CHAP. IL 

Civil Actlcms are comprised of three kinds, viz. — 
Personal, Meal, and Mired ; (") the first of which are 
said to be, either Ex Contractu vel-ex-delicto, beings 
founded upon contracts, or for wrongs independently 
of contracts. Of these we shall give a brief outline, so 
far as the jurisdiction of the Exchequer Is competent 
to entertain their several species of classification.. 



(a) Personal Actions aie such, 
whereby a ^n chiims a debt or per- 
sonal duty, or dami^e in lieu thereof, 
and likewise demands satisfaction in 
dami^es for some iijuiy done to his 
person or property. 

SstU Actions, (or, as they are called 
in the Mirror, chap, ii sec. 6. feodal 
Actions) whidi concern Real pro^party 
only, ai» such, whereby the Plamtiff 
fbm called the Demandant) claims 
Title to hsTe any lands or tenement^ 
&c. in fte ample, fee tail, or for term 



of life: but Beal Actions are now 
pretty generally laid asi^e^ in practice, 
upon account of the great nicety re^ 
quired in their man^^ment, and the 
inconvenient length of the process; 
a much more eiqpedltious' method of 
trying Titles being since introduced 
by other actions, Personal and Mixed. 
Mixe4 Actions are suits partaking of 
the nature of the other two, wherein 
some Real IVc^erty is demanded, and 
also Personal Damages fur the wrong 
sustained.— See 3 Bla. Cum. 1 1 7, US. 
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OF PERSONAL ACTIONS. 



Actions upon Contracts are, 1st — ACCOUNT, C*) 
which, being diflBcult, dilatory, and expensive, has 
now grown into very general disuse j and, except 
when running accounts between merchants are to be 
investigated, (in which case Account has been deter- 
mined the proper remedy at lawC<?)) it is seldom re- 
sorted to. 

2d. ASSUMPSIT, now the most general Action 
upon Contracts, lies for recovery of damages ' upon 
promises or undertakings, express or implied W without 
Deed, is of two sorts, viz. — the Indebitatus Assump- 
sit, W which, in its nature, is an Action of Debt, and 
lies in cases onh/ where debt would lie j and Special 
Assumpsit, (/) in which the damages are not in the 



(6) By the 6ih Anne, chi^. x. sec. 
29> Irish ; 4 and 5 Anne, chap. rvi. 
sec 27, English, an Action of Ac* 
count may be maintained against the 
Bxecutor or Administrator of erery 
Guardian, Bailiff and Receiver ; and 
by a Joint Tenant, and Tenant in 
common, his Executor or Administra- 
tor, against the other, as Bailiff, for 
receiving more than comes to his just 
share and proportion, and against his 
Executor or Administrators. 

(c) It is held, that Assumpsit can- 
not be maintained in a running ac- 
count between merchants, or between 
merchant and broker. — 2 Campbell, 
898. But see 5 Taunt; 431 ; 1 Mar- 
haU, 115, S. C; 6 Taunt 452, (a) 

For what Accounts Current, between 
merchants, are barred by the Statute 
of Limitations —See " Statute of Li- 
mitations" and Espinasse, 148. 

(d) Both are equally grounds for 
this Action, for the obligations of na- 
tural justice are equally strong as the 

most express promise in the eye of the 
law. 



(e) If an Indenture between A. vdd 
B. is executed by A. only, he cannot 
sue B. on the Deed, but must bring 
Assumpsit. — 5 Esp. 42.— And see 2 
Str. 744. 9 Bulst. 165. 5 Res. 

But Indebitatus Assumpsit does not 
lie on a collateral promise to pay for 
goods sold to a third person. — 2 Campb. 
215. Sed vide Flow. 185, and 1 
Saund.211. (a. 6.) 

So Indebitatus Assumpsit does not lie 
upon a special promise to re-pay money 
advanced upon a Bill; in case the Bill 
be not paid. — Lord Raymond, 755^ 

The delivery of a Promissory Note 
is a good consideration tor an Assump^ 
sit, though the Note was given without 
consideration at first — Lord Ray- 
mond, 759. '> 

(/) Assumpsit not only implies a 
promise to perform, but an entering 
upon the undertaking.— -Lord Ray* 
mond, 919. 

Being intrusted with money, or 
goods, is a sufficient consideration of a 
promise to re-deliver them.— Locd' 
Raymondt 920. 
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nature of a debt, but as a compensation for an in^ 
jury. («) 

3d. COVENANT, (*) which is an Action brought 
for the recovery of damages for breach of any agree- 
ment entered into In/ Deed between the parties. (0 

4th. DEBT is an Action founded upon an Eatress 
Contract, in which the certainty of the sum or duty 
appears, and in which the Plaintiff is to recover the 
sum he goes for, in numero, and not in damagesM^ 



Assuxn|>sit will lie upon a Bill of 
Exchange against a trading Corpora- 
tion, whose power of drawing and ac- 
cepting Bills is recognised by Statute. 
— M. % Geo. 4.-5 B. and Aid. 204. 

And wherever an Act of Parliament 
authorizes a Corporation to draw and 
accept Bills, it must be taken to give 
tfie Holder the same remedy against 
the Body Corporate as the Law gives, 
in other cases, against any parties to 
the Bill. — 5 Bam. and Aid. !2ia 

So the giving up a suit instituted to 
try a question respecting which the law 
is doubtful, is a good consideration for 
a promise to pay a stipulated sum.— 
5 Bam. and Aid. 117. — And see Com. 
Dig. Assumpsit, (F) 8. 

An Accommodation Acceptor, who 
defends an Action at the request 
of the Drawer, may recover the Cost9 
as money paid to the use of the latter, 
without an undertaking in writing.— 
1 Esp. 162. — And see F. N. B. 109. 
(b.) and 1 Atkins, 150. 

And it seems that the Drawer is 
liable for such Cotti^ without a request. 
^4 Taunt 464. 

Where tVa; Plaintiff and Defendant 
jointly contracted with a ship owner to 
load a full cargo, or pay freight for 
any deficiency, and failing in their en- 
gagement, the Plaintiff being threat- 
ened with an Action, agreed to refer 
the amount, and afterwards paid the 
sum awarded : — it was held, that h« 
might recover a moiety from the De- 
lendaot -—4 Moore, 340. 



(g) Espinasse (N. P.) 1.— The Ac 
tion of Assumpsir, though founded 
upon Contracts, is, properly, an Action 
on the Case.— 1 Bac. Abr. 30.— Gilb. 
c. P. 6. 

Assumpsit is again divided into the 
quantum meruit, the insimul compu- 
tassent, liability assumpsit, mutual prOf> 
mise, and special assumpsit. — See 
Tidd, 7th Edit p. 2 and 3. 

(A) In Covenant, if the Defendant 
pleads an ill bar, and the Plaintiff re- 
plies, and assigns an ill breach, the 
Defendant shall have judgment-^2 
Lord Raymond, 1081. 

(/) Espinasse, 266. — This agreement 
must always be by Deed. V, N. B. 
340. 

An Action of Covenant only ex- 
tends to the consequences of legal acta. 
Ihe Law will never judge that a man 
covenants against the wrongful acts of 
strangers. — 3 Price, 575. And see 
Vaugh. 121.— Saund. 101. (o) Co. 
Lit § 692. 153. (6) 

(k) Espinasse, 172.— Debt lies,/ri/, 
upon Records, as judgments, &c. 

Secondfy, upon Specialities, as singl* 
Bills or Bonds by or against the par- 
lies or their personal representatives, 
or against heirs, &c. or upon articles of 
agreement to pay money, leases, &c. 

Third! y, upon Simple Contracts, as 
for work, &c. It being a rule, that 
where Indebitatus Assumpsit lies, debt 
will lie 4dso. 

Or, lastly, founded in Maleficio, and 
lie* a||Mnst Sheriffs for Eseapea eStot, 
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5th. ANNUITY, which has grown into disuse, 
being in a great measure superseded by Debt or 
Covenant^ is an Action for the recovery of an Annuity, 
charging the person of the Grantor only^ and may be 
brought by the Grantee or his heirs, or his or their 
Grantee against the Grantor or his heirs/*") 

6th. SCIREFACIAS is an Action W which lies by 
or against the parties, or their representatives^ to have 



k 



Judgment, or upoD Acts of Pmrliament 
by ti^ parties grieved. 

If a person retain an Attorney to 
conduct a suit for him, the Attorney 
may have debt for his fees. — Cro. Car. 
107—193. 

See Salmon a M'Kitterick, £xch. 
M. 1820. 

But not so^ 'done promise an Attor- 
ney to pay him ; if he acts fbr another^ 
debt will not lie, for there was no quid 
pro quOk whereon to found a contract ; 
^e Action should be on the promises. 
—Cro. Car. 193. 

And debt will not lie against the 
Acceptor of a Bill of Exchange, fbr 
notwithstanding the acceptance, the 
Drawer is still liable ; so that it is not 
the actual debt of the Acceptor, but is 
rather in the nature of a Secttriiy ; but 
it lies against the Drawer himsdf, tor 
he was really a debtor, by the receipt of 
tiie money. — See Lord Raymond, 
1035. 

So debt was held to lie by an Indor- 
see against a drawer of a Bill, payable 
to his own order, he being to be taken 
as the payee.— 2 Chitty, 126. 

A Plaintiff has his election to sue 
for the penalty of a Penal Bill, or for 
the money covenanted to have been 
paid. — 2 Lord Raymond, 814. 

And on a Covenant to pay money 
for goods sold, the Plaintifi' may have 
Debt cr Covenant at his election. — 
2 Lord Raymond, 814. 

A declaration odierwise in the form 
fii debt, with Counts for work and 



labour, stating Defendant to be in^ 
debted to Plamtiff, and that bdng in- 
debted, he undertook and promised to 
pay upon request, whereby on Action^ 
&c. was held bad in demurrer, for 
misjoinder of Debt and Assumpsit. 
Counts laid with a promise, are 
Counts in Assumpsit, without any 
breach. — 5 Bar. and Aid. 208; and 
see 2 Smith's Rept. 618, and 1 Chitty, 
619. 

(/) Debt does not lie at Common 
Law, nor by Statute.— 8 Ann, chap. 
14. (£ng.)— For the arrears of an An. 
nuity or yearly rent devised to A» 
payable out of the lands during the 
life of B. to whom the lands are de- 
vised for life^ B. paying the same 
thereout, so long as the estate of fiee- 
iMld continues. — 4 M. and S. 1 13. 

*tibi Debt does not lie, for the arrear 
of an Annuity issuing out of lands, 
though it did not appear that the 
Grantor had a freehold in the premises 
in question, it must be taken for 
granted, where nothing to the contrary 
appeared, and if so, was of itself suffi- 
cient to bar the action.— 3 Brod. and 
Bing. (C. P.) 130. 

(m) Co. Lit 144. 

(n) Co. Lit. 290. (b.)— 291, (o.)— 
2 Dumf. and East, 46. — 1 Durnf. and 
East, 268, which is clearly evidenced by 
the Plea to the Scirefacias— *' If the 
Plaintiff ought to have or maintain iiis 
.^i<m.*'-*{>er Buller, J.»-and ^ce 2 
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execution on a judgment, &c« tot the sum recovered or 
acknowledged due. C'') 



The Actions for Wrongs entertainable in the Ex- 
chequer, are, CASE, DETINUE, and TRESPASS 
Pt et Arms j 0») the first of which is founded on the 
Common Law, or given by Statute, and is an Action 
brought for the recovery of damages for acts unaccom* 
panied by force, and which, in their consequences onlff^ 
are injurious : (?) for though an act may, in itself, be 



(o) It is proper to remark, where 
joint and sereral Bonds are given, it b 
highly prudent to enter teparate judg* 
nenti ; for if the judgment is entered 
johitly, and one of the Conusors diesi 
and that it becomes necessary to revive 
the judgment as to Chattle property, it 
etn only be revived against the sur^ 
viving Conusor. If the Conusee, 
however, wish to sue out an Elegit 
against the lands of the deceased Con- 
usor, as well as against those of the 
survivor, this may be done^ and he 
may have a Scire&cias against the sur- 
vivor, and the heir and tenants of the 
deceased, to have execution of the 
lands and goods of the deceased. «- 
Carth. 105.— 2 Saund. 5\. (4) ^2 [p.) 

"For the charge ^pon a judgment sur^ 
vives as to the personalty, thouffh not 
as to the realty — 2 Saund. 51. Qk,) 

However, the judgment may be re- 
vived against the survivor alone, re- 
citing the death of the other Conusor, 
^T. Raymond, 26.-2 Saund. 51. (4) 
72 (i>) 1 Lev, 30—1. Keb. 92. 123.— 
Carth. 106. s. c— cited, though it was 
formerly considered imperative, to re- 
vive against the Personal Representa- 
tive of the deceased.— Yd V. J08. And 
see Post Scire&cias. 

{p) To these already enumerated 
may be added Actions of Replevin ^ 
and though Replevins have not, here- 
tofore, been returned into the Exche- 
quer, there seems nothing prohibitory 
to theur being so made returniilije : 



and in the English Exdhequer it hat 
been said, the Cursitor cannot assign 
any reason why Replevins should not 
be returned into this Court, other tbaa 
that it has not 'been customary.— -£d» 
mond, 6, 7. 

However, actions are brought upon 
RepUvin Bonds in this Court by the 
A^gnee.^ Assignee Taylor against 
Kothwell, Exch. E. 1818.— Roll, 085, 
See, ^also^ Post, " suing in Person, 
&c &c! and 1 Man. Exch. Prae. 154^ 
where it is said, ** There seems to ba 
no objection to removing a Replevin 
into this Court by Certiorari, though it 
might perhaps be difficult to attach the 
Sherifij if he refused to execute such 
writ. 

((g) Within this division are com- 
prised actions for Deceit, to support 
which there must be an intentiou to 
deceive ; but whether from ill-will or 
expectation of advantage is immaterial : 
where therefore an Action was refer- 
red, and the Arbitrator decided in &• 
vour of the Plaintiff, and found the 
fact of the Defendant having concealed 
circumstances within his knowledge^ 
but expressly acquitted him of the in- 
tention to defraud, or any expectation 
of personal benefit* The C. P. held 
the award was bad, as being incohais- 
tent on the face of it. — Ames v. Mil- 
wards. — 2 Moore. 713.— And see 2 
East, 92. 

An Action for Deceit in sales is 
maintainable! though there be a coUa- 
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lawfuli yet if, m its effects or consequences, it is pro- 
ductive of any injury to another, it subjects the party 
to this Action. W 

These Injuries are divisible into four general heads 
'^To the Person — To Personal Proper tj/^-^ To Real 
Property or Chattels Real^^and to Personal Eights 
not properly reducible to any particular head. (') 

Detinue lies upon a Purchase, Finding, W or 
Bailment, (") for the recovery of goods in specie, or 
damages for the detention. (*^ 

Trespass vi et Armis («») lies to recover damages for 



tend agreement to exchange the article 
sold, if disliked.— 2 Star. N. P. 162. 

(r) Ecpinaas. 598 — See 1 Stra. 354. 
These Actions are either ex delicto^ vel 
quasi ex contractu, and are said to arise 
from mal'feasance, non^eatancet or 
misfeasance ; the first from doing what 
the defendant ought not to do; the 
second from omitting to do what he 
ought to do ; and the third from doing 
that which he ought in an improper 
manner. 

In an Action (as for throwing 
poisonous barley upon the PlalntifTs 
premises and destroying his poultry) 
the jury, in damages, may consider, 
Aot merely, the pecuniary damages sus- 
tained by the Plaintiff, but the object, 
either of injury or insult with which 
It was done.— 2 Star. (N. P.) 517. 

(s) Espinass. 601, 

(t) When Goods are alleged to have 
come to Defendant by finding, if Plain- 
tiff prove they come to him by torong it 
18 enough, unless it be traversed.— 
1 NewBUjp. C. P. 140. 

A Gratuitous Bailee may maintain 
•n Action on the Case, for an injury 
bv 1?^/ ^f^ entrusted to his care, 
Si«ri!?^'^*>,'^5g^!? ^ repair 

SiWrWil kh^n"'''''*' °l^^^ *ere are 
wreral kinds, see Espinass, 618, for 



many of which, trespass on the caig 
lies. 

(«) Tidd, 6. 

(it;) Trespass vi et Armis must 
always suppose a mis-feasance, for it 
will not lie for a bare non-feasance, 
which, as it supposes no act carries no 
trespass.— Espinass. 585. 

If A. carelessly drive against B.'s 
horse, it is trespass.—! Espinass. 55, 

In trespass for driving against Plain. 
tif{^ it is necessary to shew that the 
Defendant himself was driving. — 5 
Esp. 18. — And see 1 East 106, and 
S New Bept. 446. For if the carriage 
were driven by a servant, the remedy 
would be case. 

So the remedy for an injury to the 
Plaintiff's virife, by driving Defendant's 
carriage against that in which she was 
driving, and overturning it, is trespass, 
and not case ; and it is unnecessary to 
state the property of the carriage.-— 
1 Moore, C. P. 407. 

So if a party himself acts in appre- 
hending another upon a warrant which 
turns out to be illegal, he is liable in 
trespass; but if he maliciously, and 
without probable cause, puts the Law 
in modon, that is properly the subject 
of an action on the case. — 1 Dow. and 
By. 97. 



OF PERSONAL ACTIONS. IS 

ibiinediate wrongs, (') accompanied with force, to the 
Person, to JReal Property , and to Personal Property^ 
It has not been considered necessary to enter more 
minutely into the subject of Actions, as it would be 
preferable to shew when and ho^ suits may be insti- 
tuted, proceeded on, and defended by persons under 
particular circumstances, or in representative characters 
which, for greater perspicuity, and to assist in refer- 
ring, more directly, to any points desired, will be 
placed under distinct and separate heads* 



(9) When an injury has been re- earth and wood upon his dose, for the 

ceived from the immediatet though un- purpose of completing their work, have 

intentional wrongful act of the De- a possession sufficient to entitle them 

fendant, the remedy is trespass, not to maintain trespass against a wrong 

ease. — 2 Camp. 465. doer.-^ Dyson and uthm against Col« 

Contractors for making a navigable lick, £. 3 Geo, IV. — 5 Bar. and Aid. 

canal haying, with the permission of 600. 
the Owner St the soil, erected a dam of 
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AOnONB UPON CONTRACTS 



JMufeeH two PartieS' 



CHAP- III. 

Actions upon a Contract between two should be 
brought by and against Uie parties between whom the 
original Contract was formed, if both be living ; or, in 
the event of the death of either party, by or against 
the Executor or Administrator of the deceased. (*) So 
upon a Bond passed by a sole Obligor to a sole 
Obligee, the Action may be brought by and against 
the original party, or by the Executor (^) or Adminis- 
trator, against the Obligor, if living} or if dead, 
against his Executor or Administrator, or against his 
Heir or Devisee; but if the Heir be sued, he 
should be charged as for his own debt, in the debet 
and detmet. (^) 



Between teveral Parties* 

When a contract has been entered into between 



(a) I Wm. Saund. 216. (1.) in the Heir is bound, becomes, upon 

(&) Because a Bond is assets. the Ancestor's death, lihe Heir's own 

(c) 1 Pier. Wms.^Rep. 776.— Be- debt.— -Per Lord Macclesfield. 
•ftuse the Bond of the Ancestor, where- 
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On Cimtraeit hehoeen Htrmi ParHm, 

several parties, the Action should be brought by (^ and 
against dU of them, if living ; and if a case be instituted 
by one of several parties to a Joint Contract, he shall 
be nonsuited. (^) 

However, where the Action is brought against one 
of many partners, joint owners, a plea of Abatement 
onhf will He, (/) although the Plaintiff contracted with 
the others, ^s) 

The reason for the distinction of remedy drawn be- 
tween the omission of a Plaintiff or Defendant, who 
ought to have been joined in the Action, seems to be 
grounded upon this principle : Tliat the Plaintiff 
knows, or ought to know, who are his partners in a 
transaction ; but he may not be able to ascertain how 
many parties are liable to be sued jointly ; and, con- 

D 



{d) 1 Wm. Saund. S9I, b. (4.)— 
But oa a Contract with two persons to 
furnish hones to the PlsintiiBf 's wi^ 
gon, each to make out separate ac- 
counts, it was held, that the Contract 
WM separate as to each, and that a 
Joint Action opuUl not be xnaint9ined« 
—2 Chitlgr, 149. 

(c) 2 Stra. 820.— 1 Wm. Saund. 
29l».Cf.)-~Wbere there is a Joint Co- 
▼efi^t hj several, all should join in 
the Actiop, or, on demurrer on Oyer, 
it will be had^— 8 Stnu 1146. 

(/) £spinasse, 623.— So the Non- 
yjioAfiT of a dormant partner is no 
ground of noaiur^ — 2 E8pinasie,468. 

If a Plaintiff's Bill of Particulars 
contains items which are owing firom 
the Defendant and his Partner, who is 
not sued, the m«goinder may be pleaded 
in ^katemnU^ though part of the de- 



mand be due from the defendant »M^, 
— 1 Espinasse, 452. And the Court 
refused to set aside a nonsuit, ihid,-^ 
Tidd. 616. 

It would seem preferable, in a case 
of doubt, to omit, rather than tnclwU, a 
party, whom the Plaintiff is not certain 
whe^er he should or should not be 
joined in the Action : and in an Ac- 
tion on the case, upon ddivery of 
goods to seyeral joint owners of a ship 
to be carried to A. for freight, alleging 
a deviation, if the Phuntiff fuX iq 
proving all the Defendants to be 
owners, he cannot recover even againsi 
those whom he proves to be owner*. — 
2 New Rep. 454.— And see 13 i;. JL 
538. 

(g) 2 Atkins, 510.— 5 Burr. % 611. 
— ^ Bla. Rep. 947.--.I Woji. Sausd. 
291. (C. D.) 
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sequently, the omission of a party, who ought to have 
been 4t Co-Plaintiff, is a ground of nonsuit / but the 
omission to make a party a Defendant, can only be 
taken advantage of by plea in abatement.W 

An Action, however, may be maintained, either in 
the name of the person with whom the Contract was 
made, or in the names of the parties really inte- 
rested. (0 

If some of the parties to a Joint Contract be dead, 
the Action should be brought by or against the sur- 
vivors : (^) and an Action may be instituted by or 



(^ 
h 



[h) 1 Chitty, 71, per Al>bott, Ch. J. 

[0 4 B. and A. 437^ K. B.— -Held, 
tlierefore, that joint owners of a ship 
engaged in the whale fishery, might 
maintain an Action for Oil, though 
the Contract speared to have been 
made with, one only. — Skinner and _ 
others t;. Stocks. — 4 B. and A. 457. ' 
K B. 

But where articles of partnership 
gave a new partner a share in past 
transactions, he cannot join in suing 
upon a Joint Contract made before 
he became a partner. — 1 Espinass. 
N. P. 182. 

Where the business (as a Proctor) 
for which the Action was brought, had 
been transacted by the Plaintiffs* clerk, 
and the Bill nuide out in his namet it 
was held that the jjrincipal was not 
precluded from recovering, it being e^ 
tablished, upon the oath of the Clerk, 
that the Plaintiff was renlfy the princi- 
pal, for whom he had acted. — 2 Star. 
N. P. 455. 

Semblcy if any prejudice had arisen 
from Defendant's having supposed the 
Clerk to have been the principal, it 
might have been different — Ibid, 

{k) 2 Wm. Saund. 122. (10— A sur- 
viving partner may declare, generally, 



upon a Contract entered into wiCh bim 
and lu8 deceased jNirtQtr, ai^ on a Con- 
tract made by himself alone.— 5 Espi- 
nasse, 31. 

But if goods sold by two partners be 
described as the goods of the survivor, 
the variance is fatal. — Ibid, — And see 
Hardr. 221. — Accord. Reed's Case. — 
SaviU, 52 — PL 171.— Ca Lit 57 b.^ 
Noy. Rep. 155.— 1 B. and A. 29. 

Contra 2 Wm. Sound. 121. N. (1.) 

2 M. and S. SS, Contra as to a de» 

daration against a surviving partner.— 
2 Mod, 279, 280. — 6 Dumf« and East. 
565._-5— Com. Dig.— Abat f. 8.— 
And see 1 Wm. Saund. 291. (f.) (G.) 
— Greenway a. Homblow. — Hard. 
221. F. N. B. 556.— -Note (B.) Aleyn; 

41.—^ Ves. 295. 

And see 5 Moore^ 209. (C P.) 
where the writ issued In the Plaintiflfs* 
own iiames and the declaration was cm 
a BUI of Exchange due to them In their 
own right, but in the Affidavit to hold 
to Bail was stated to be due to them, 
as surviving partners, the C. P. held 
that the variance was fatal, and dis- 
charged tile Defendant on Comrnon 
Bail, the Court refusing leave to 
amendw-*— Atwood a. Rattenbury. 

How«^^» A surviving Lessor cannot 
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against<0 a surviving partner for his own debt, as well 
as for that which was contracted for in the lifetime of 
the deceased partner. ("*) 

If a judgment has been obtained against several, (*0 
oh the death of one a Scire facias may be sued out 
against the survivors alone, C'^) or against the heir and 



recover on a Count for use and occu- 
pation, in which his deceased Co-Lessor 
is not named.— Lasams a. Sbnmon^ 
— (AbbotfrCh. J.) 6 May, 1818, S. C. 
— See 2 Stark. 356. 

And where a surviving Contractor 
sues, the fact of his being survivor 
should appear in tho declaration ; and 
where in Assumpsit for goods, by a 
mnnving partner, it stated them only 
as goods sold by tiie Plaintiff; and the 
ptoeS vias, that they were sold by the 
partners:-— the £ling*s Bench held the 
variance fataL—* Jell a. Douglass^ 4 B. 
and Aid. 374. — And see 1 Bar. and 
Ald.99.—- 2 Saund. 121. n. (1.) 

(l) A person sued in his own right 
may set off a debt due to him as sur- 
viving partner. — 1 Esp. 47, — 5 D. and 
E. 493. 

So a debt due Arom the Plaintiff as 
surviving partner, to the Defendant, 
may be set off against a debt dnd finom 
the Defendant to th» Flaintiffiin. his 
ownr right— € Dum& and East 588. 

Where money is owing to two part- 
ners, and after the death of one of them 
it is paid to a third person, the snt- 
viving partner may maintain an Action 
lor money had and received in hit own 
*ight^ and not as survivor.— Smitk v. 
Banow.^— 2 Dumf. and East 476. 

(jm) 5 Dumf. uid East^ 453.^—5 
i^id, 493. — 6 ibidL 582. — Counts may 
be joined upon a denumd due ^rom 
the Defendant upon his own Contract^ 
and another from him, as a surviving 
partner; and both demands may be 
recovered upon one set of Counts^ 
charging him only in his own light— 
1 Bam. and Aid. 29— and orttmliagr 
6 Dumf^ and East Z^. 



(n) So if a Bond is passed Jby several 
obligors, and a joint jwi^ment en- 
tered, in die event of the tfeath of any 
o£them, the judgment can only be re- 
vised against the survivors, or against 
the survivors and the heir, &c. <^ the 
deceased Conusor; but it cannot, in 
such case, be revived against the Eze^ 
cutor or Administrator, the chaige 
upen the judgment survlvii^ only aa 
to the personalty, though not as to the 
really.— See 2 Saund. 51, (4.) 

If three are bound jointly and seve- 
rally in a Bond, the Obligee cannot 
sue two of them severally, for this is 
suing them neither jointly or severally. 
—Roll. Ab. 148.— See 3 P. Wm. 
40.'?. 

So on a Warrant of Attorney, pur^ 
porting to have been given by three, 
authorizing certain Attoruies to enter 
iq> judgment ** against, uit** it was 
hdd it could not be enforced- against 
twot where the third refused to eaeouts. 
— 1 Chitty. K. B. 322. 

Qture* — If At could be shewn that 
sach j-efusal^was by the procurement of 
tiie odier two ? 

It ifrdear that an A-ction on a Jesnt 
Bond cannot be brought against one 
of the Obligors alone $ and if it appears 
upon the face.of the Declaration, it may 
be moved in arrest of Judgnieot-^ 
5 Burr. 2611. 

(o) T. Raymond, 26.— 1 Lev. 3a 
—1 Keb. 92. — 123. s. c-^Cai^tb. 206k 
cited, though it was formerly holden 
that the Sc^ facias should be brought 
against the personal representative of 
the deceased also>^Y<?lVii 208% . . . 
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terretenants of the deceased, conjointly with such sum- 
Tors ; but the judgment cannot be revived against the 
Executors of the deceased conjointly with the surviving 
Conusors, as the charge upon the judgment survives 
as to th^ personalty^ though not as to the realty^ 

By and against Anonymout Partners. 

In proceeding against Anonymous Partners, regis- 
tered pursuant to the Statute 121, 22 Geo. IIUp) it 
18 only necessary to intrdduce the name of the acting 
partner or partners during life and credit, by the title 
the firm or company shall assume : (? and in the event 
of death of the sole original acting partner, or of bank- 
ruptcy, ^^) proceedings shall be taken in the name of his 



(p) Chap. 46. < 

^q) Ibid, sec 11.— "It is no ground 
tof Bonniit in «n Action oh a Contract; 
that a dormant Fsrtnery who is n«t 
privy to the Contract, and is not party 
10 the suit, partakes the benefit of the 
Contract^ and therefore ought to foe 
joined as a Plaintiff; for such dormant 
ptfrtner could not maintain the action. 
^S Taunt. 3d4w— See 8 M. and S. S3. 
-•—And tiie non-joinder of a donnakit 
partner is no ground of nonsuit. —S 
£flp. 468. 

If an ostensible prq^nietor of mate* 
ftsls enter into a Ctmtntit for work to 
be done tlidneon, it is not necessary 
that in an action brou^t on the Con* 
tract, another, who has joihdy pur* 
fehased a share of him, but is no party to 
theContract, should be joined as a Co- 
Plaintiff; nor could such dormai^t 
partner lustatn an actiom-^2 Taunt 



325* (».) But i» an flctioii brought 
by an ostensible and dormant partner, 
tlM:I>Blcndldltmay.8etoff adabt owing 
toi him by the ostensible, psctner onfy* 
— >S £sp. 469. (n.) s. e. — 7 Dum. and 
£Bst.961. (c) 

(r) 21 22 Geo. III. chap. 46, sec. 
11«— *A dormant partner is lii^le to be 
sued the moment he becomes known by 
the partnership creditors^ unless diat 
ignorance was occasioned by n^li- 
gcnce and want of due dilfgeace and a 
knowledge of his being a parttier haing 
only to be derived from the search of the 
ship's registry, a creditor is not bound 
to search for it— ^ Pricey 558. And an 
Acceptance of Bills from an ostensible 
p^uiner is not a dischaige of dormant 
partners, unless they are satisied ; if 
dishonoured^ the Holder mi^ resort to 
all persons primarily liable to hka.-^ 
Ibid. 5*5* 
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personal Representative or Assignee j (*) or if there are 
more acting partners than one, and some are dead o 
bankrupt, then in the name of the rest, and their 
pesonal Representatives, (0 and when there happen to 
be many acting partners, and all become bakmupt 
seriatim^ then the proceedings should be had in the 
names of the Assignees of him who was the last made 
a bankrupt. 

Where several are jointly concerned in Trade* 

Where several persons are jointly concerned, (as in 
trade, under the firm of A. and Co.)^*^) in suits against 
them, the names of all (<') the parties must be set forth, 
although the Plaintiff could not obtain any previous in- 
formation who those parties were i (^) and if the names 



U) 21, 22 Geo. III. th, 46, see. 11. 

(t) B^L Ind. anon. Partners. See 
Purdy, who is also Assigfeiee of Baiber 
and otiiers v. Turner. — Exch. Hfly. 
1825. 

(tt) In an action against the Ac- 
ceptor of a Bin of Exchange, si^ed 
'* A. and Co." it may be averred to 
have been drawn by certain perK>ns 
using the Me of «• A. and Co." al- 
though A, has no partnet.— 4 Camp. 
78. And the Court set aside a non- 
suit on Ihe variance. — Ibid, and 4 M. 
and S, 15.— 2 Str. 94ff. 

(v) Where after dissolution of pau 
nenhip a Bill is given only as a coftn- 
teral security, and not in any way to 
aifect the security which the party has 
agataft joint partners, they aU continue 



h'able.— >Star. 178. And see 4 Esp. 
89.-5 Esp. 122. 

And where a Bill was drawn o/ier, 
but dated ft^/ore the dissolution of part- 
nership, it was hdd that where no 
knowledge was brought home to the 
Plaintiff; and the Defendant had al- 
lowed his name to continue over the 
door long after, the retired partner con • 
tinued llable'to the bona fide Indorsee 
of such Bill— 2 Star. 290. 

{to) And they may plead a secret 
partnership in sibatemenf^ though the 
Plaintiff' had no means (by the registry 
o/ otherwise) of ktiowihg the partner- 
ship, and could not have proved it, bad 
he joined the secret partners in the 
action. — 5 Taunt. 609.-— I Marsh. 246. 
S. C. —See 3 PHee 558. 
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Where tewerai arejointiy concerned in Trade, 

or all be not inserted, a plea in abatement will 
lie. (') 



Between Partners, 



But a Partner cannot maintain an action against his^ 
Co-Partner, as for work and labour performed,, or 
money expended on account of the partnership ; and 



fc 



In such ft caae^ upon an affidavit 
that the Plaintiff had no knowledge of 
the place of the abode of penoni who^ 
it was pleaded, ought to have been 
aiade parties, or any means of ascer^ 
taining the truth of the plea, the Court 
of K. B. made a rule for Defendant to 
deliver a particular of their additions 
and places of residence, or in default 
thereof, of setting aside the plea. — 4 
B. & Aid. 9S. 

An action lies against one of two 
joint partners undertaking to sell goods 
on commission, after they have dis- 
solved partnerdiip, and the principal 
aieents to such one, taking the duty on 
himself, though he might have sued 
both on their joint undertaking. — 7 
Taunt. 403.— See 2 Chitty, where it 
was held, that if a party, after the dis- 
solution of partnership, permits his 
name to be continued in the firm until 
a future day, he is liable for a Bill 
drawn in the name of the firm, though 
at the suit of a person who knew &c 
circumstance. — 2 Chit 120. Yet 
where a Bill was drawn and accepted, 
infactf efier the dissolution of partner- 
ship, but dated hefiret it was hdd not 
bin^ng on ^ other parties and sernJUe, 
the notice in the Gazette is notice to 
all the world.—2 Chitty, 121. 

(«) 5 Dumf. and East. 649.— This 
plea; however, must give the true Chris- 



tian and Sur-names of (all) the parties 
to be sued.— See 8 Dumf. and East, 
515. For a plea m abatement that does 
not give a better writ, is bad.— Brownl. 
139.— Turdev. Wolesly,M. 29, Geo. 
III. K. B. 

If the Plaintiff cannot deny tiie 
truth of the plea, he may enter a 
Cassetur Billa vei Breve ; and upon 
such entry, the Defendant is not en- 
titled to costs.— HuUock, 131. — B. R. 
M. 9. Wm. Ill — 12 Mod. S. P. 145. 
M. 8. Geoige II.— Barnes, 120. — 
1 Strange, 638 accord. — See Sauce v, 
Hayden, Exch. East. 1823. 

And where the original suit is abated, 
is as if no suit had ever been. — Godb. 
220. But after a plea of abatement 
of a Surname or Christian name, in 
the K. B. Westminster, the Plaintiff 
may have a summons to amend his de- 
claration, on payment, of costs. — Im- 
pey, 281, K. B. 

On an Issue, in fact, the Defendant 
is entitled to costs, but not on an issue 
in Xat0.^Lord Baymond, 992. — I 
Salk. 194, S.C 

Where the Non-joinder of B. as a 
Co-Defendant, is pleaded, the Plaintiff 
may call B. to dii^rove the joint liabi- 
lity.— 2 Stvk. 4 1 4. And in trover by 

A. against B., C. is a competent wit- 
ness to prove property in hiinselC—- 4 

B. 9304 A. 4ia 
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Sttween Portner3» 

where A. Cy) and 6. being partners, a Bill was en- 
dorsed to A. in respect of a particular partnership ac- 
count, (') and A. endorsed it to B. who also endorsed it 
over, promising A. that if the latter would take up the 
Bill, when dishonoured, he would pay him one half of 
the amount, it was held that this was not such an in- 
sulated transaction as will entitle A. to maintain As- 
sumpsit against B. («) 



On Bills rf Exchange. 



Any persons inay join in suing upon a Bill of £x- 



fy) 6 Bam and Aid. 74^-6, Mich. 
IBaC, K.B.-^Thas irbert s' number 
of persons assbciated tqgeflier, and sub- 
acnbed ' money for Ae purpose of ob- 
taining a B31 in Parliament, it' was 
held, tiiey were partners in tbe under- 
taking, and therefore a subscriber, who 
acted as surVeyor, could not malntun 
att action T6r work done by bim in that 
cfaancter cm account of the partnerdiip, 
against aXt or mty of the other sub- 
scribers. -^ Holmes V. Higgin8»*^6 
Bam. and Aid. 74, M. 1822. 

If three persons give their jjiiiit 
and several Bonds to Sie Sheriff to in- 
deuHiIfy him against an Action, In 
which they are severally interested, and 
two ^gxf ^e whole, ^ey cannot main- 
tain a joint Action against the third 
ftir contribution. — 5 £sp. (N. P.) 194. 
— 5 B. and P. ^S.S East 285. s. c. 
— -1 Smith, 411. 

{%) Where the Testator, in hisin- 
dividtnl capacity, was indebted to him. 
sdf and others upon a partnership con. 
cMfn^and executed a I>eed of Assigti. 



ment of certain propert y as a security 
Ibr sudi debt^ it was held that his 
partners, whom he had made his Bxe^ 
cutitn, could not retain as for a speci- 
alty dbbt, inasmuch as no Action could 
have been maintained at Law by them 
upon sudi Deed against their deceased 
partner, even if they had been strangers 
to the partnership ; for &ere could be 
neither a legal or equitable debt, until 
an account taken.— 1 B. and A. 664. 
—And see 2 B. and P. 124, {».) and 
6 Taunt. 597. 

It is now completely settled, that the 
Representative <^ a deceased partner 
maybe sued in equity. — 3 Mer. 619.-* 
and see 4 Madd, 149. 

A. and B. being indebted to B. who 
carried on adistinct trade, remit to bin 
a note given to them by C 

In an action by B. as Indorsee 
against C the latter may set off any 
demand which he has against the part- 
nership.— -Pteake, 197,— And see 12 
Ves. 346.— 11 Ves. 27. ib. 517,-9. 

(a) I Stark. 78. 
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On 3m$ rf JSxckffnge. 

change or Promissory Note, CO endorsed in blanks ("0 
(which it may be,) C*') without proving joiwf interest, or 
any partnership whdtipever, (^) ai^d it will be seen that 
on a Bill protested for non-aqcepb^nce, a suit may be 
instituted against an Endorser or Drawer, before the 
Bill would have arrived at maturity, (/) had it been 



(b) At Common Law, Inland Bills 
of Exchange, being a chose in action, 
were not assignable ; they weF6, how- 
ever, embraced within the extension of 
the doctrine of assignable Choses. — 
See Chitty on Bills, pages 11, &c. 
And PromiflBoiy Notes were placed 
upon the same fbotbg as Bills of Ex- 
change, by the 8th Anne, chap. 11, 
sec. 8, Irish, by whidi Promissory 
Notes, payable to a person or his order, 
or to bwer, and signed by any person, 
&c. shall be taken to be, by virtue 
thereof, due to Payee, and if to order, 
WWignpible ay Mhnd ^lUsaQd Action 
agldvpt Dmwer qr In4araer.«-See 3 
mm! 4 Anae^ chap. 9,,J$ngU^ 

{c) Tet Pa4hi^ afaerts. tha( Blank 
Sndorm^enta are prohibited kj the 
Iaws of aU Nation^.^IVait. du Con- 
tmU da Change, IPart I. di^p. ^. ^ 
]^9,p— But ase Sava^, ^qa. 2 pa, 8. 
. (d) Lora Saym. ^^-^W^^ero A. 
tiRB^oyed B. to g?t Blfts ^iscojii^ted 
for him» but wUhout en4iifwg the BiUsi 
which B. did in ordi$r to procure ibe 
money, it was held that the aijaount 
got upon the Bills by A. was money 
had and received to B.*s use ; and that 
the latter might prove upon A.> -^^ 
tate (in the event of his becoQaiog 
haiikru|>t} to the extent of the liability 
iacunred by him by such eudora^iqent. 
—1 Buck. (B. C.) 1 13.— And sfse 1 
Eoae (B. C.) SO -r-But see 3 D. qnd 
£. 757. — See. a Ciu«.alsQ in 1 Buck. 
117. 

So if the Agent employed by the In- 
dorsMs of a BUI to get it discounted 
warrant it to be a good one, his JEm' 



players are bound by his act and are 
liable to refund, if the Bill be after- 
wards dishonoured by the Acceptor.— 
4 Dumf. and East. 177. — But \diere 
an Agent in the country drew on the 
firm in town, and signed it in his own 
name, the K. B. held, that he was per* 
sonaUy liable, though the Plaintiff 
knew that he was only Agent to the 
Country Bank ; and .senMe, no Action 
would Ue, except against those who are 
parties to the Bill. — 5 M. and S. 
(K. B.) 345.— And see Stra. 955. 

(tf) 1 Stark (N.P.) 446. A bill drawn 
upon and accepted by four, jointly 
as PftrtUjers, may jbie ded«re4 on, as 
cUnwi^ ancl accepted \xy three q;ily, and 
tbp variance Is immaterial. 1 B and A 
224 : and see ibid. 29 ftnd a Case cited, 
} W. Saund. 291 (dn). 

(fJ.Axk Indorsee may be an In- 
dfxrweXf immediately af^r. refusal of ac- 
^eptiMOC^ 4 Espu). 268. — An4. the 
|(^> Pench diachaiged a rule fQrset^ 
tUiig a^cl^ft Verdipt £ar Plaiotii^ See3 
^asC, 481-^a P. as to drawer, B«U 
(N. P.) 369— Doug. 55,-*See Smith* 
W]x^ «, Qsbome, Q. P. £astl990i— 
So an Indorse^ of a BiU of J^xcha^ga 
may maintain an action pn |t, though 
he has assigue^ aljl his lutereit in it.-P7- 
Iinb. t, Kep.^iUdg, I^p, anA Sch. 
145* S. P. 506, ibid. 

Where a Bill was stftpd to have 
deen* indorsed 6^^ it became due, and 
it appeared, in evidence, that it w^s 
endorsed after it became due, the 
variance was held i ro m at eri ait— rl 
Oump. 139. See Doug 4|>7— 515.— 
But where » 9>U is substituted for 
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accepted. Where a Bill of Exchange was signed with 
the initials only of the parties' Christian name, the 
Court of King's Bench held, that process sued out 
accordingly was not sufficiently descriptive of the De- 
fendant.(8) 

To entitle the holder of a Bill or Note to aue 
upon it, it should be clearly such an Instrument as is 
within the meaning of the Statute, and be impressed 
with the proper stamp dutj/f f *) for where a Note* was 



E 



another, it is subject to the same equi' 
ties, as the one in lieu of which it is 
given. Therefore, wlien the former 
one was endorsed over, in breach of 
trust, after it was offer'Ate, for vtluable 
consideration, and such indorsee re 
ceived from the party liable the substi- 
tuted Bill, it WHS hikd, that he could 
not, nor coidd a holder, his agent, re* 
eofftr from the Defendant who had r^ 
oeiired notice Dnorn the person entitled 
to the Bill, not to pay it — 1 Moore, 
SS6. See a Case of Indorsement after 
BUI was due. 2 Star (N. P.) 398. 
Where the Drawer of a Bill, payable 
to his own order, whilst in his Biuiker's 
hands, settled with the acceptor, and 
gave a recapt in full, he cannot after- 
wards, by Indorsing it, give the In- 
dorsee a title against the acceptor which 
he has not himself. 2 Star S51. So 
when upon the dissolution of a Part, 
nership, a Bill was drawn by one Part- 
ner upon another, as upon a Balance 
not then ascertained, auid indorud over 
after it was due, the King's Bench 
held, that the Indorsee could not 
maintain any action thereon.— a Chitty 
(K. B. 127) However, a Bill may 
be declared upon, as negociated after 
it is due. — Ld. Ray, 575. 

Where a note was payable to a per* 
son, whom the maker knew to be a 
roanied w^unan, carrying on trader 
with the consent of her husband, it 



was held, that the property Vested ill 
the husband, and that ^e Indorsement 
of the wife, in her own name, was a 
nullity, 5 Esp. 266, and the Ckmrt set 
aside a nominal verdict for the Plain- 
tiff. 1 East, 452. But in a subse- 
quent case^ where the makers pro- 
mised payment to the Indorsee^ after 
the note was due, it Was hdd, ^at it 
might be presumed, that the payee had 
authority from the husband to indorse 
the note, and also to endorse it in his 
own name. 1 Camp. 485. 

Quere. Whether the declaration 
should not have stated the Indorse* 
ment to have been made by or 
on behalf of the husband i — Bunb. 
18t. 

(g) Reynols «. Hankin, 4 Bar. 
and aid. 556 — and See 1 Brod. and 
Bing. 5S9— and 1 Archb. 5. who 
quotes MSS. Mich. 1820 — accord : 
however see Howell v. Coleman, 8 
Bos. and Pul. 466. 

The hand*writing of an Aeceptor, 
where there is both Christian and tur* 
name, it has been held, is not sufB« 
ciently proved by one who has only 
seen Uie party sign his name once be* 
fore, and when he used only the iniHais 
of the former : both must equally be 
proved. 2 Star (N. P.) 164. 

(A) 55 Geo. III. chap. 100, sec 
1 5. The sum of money mentioned in 
the Sitmp Act, mtani the sum mmf 
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made (0 payable to one or two persons it was considered 
not a good promissory note within the statute, being 
payable to either of them only on the contingency of 
not being paid to the otherf and although it was stated 
" Jbr value received.^' The Court of King's Bench 
held that the action could not be maintained on a de- 
claration, which only stated the consideration in that 
form, the instrument not being within the statute nor 
a specialty at common law j (*) so where a promissory 
note was signed I. S. or else I. G. though it was con- 
sidered to be an absolute promise as to I. S. but only 
a conditional one as to I. G. and therefore as to him 
not a promissory note within the statute <^ 



tioaed in the note, imd not • mm 
QompoundBd of tihst and ioterasc ; it 
wwbeld, therefore, tiiat a Bill for «£0O 
at3 waaniba with *nt4re$t, ptijakit Grom 
the date^ was properly dmiwn op a 
stamp applicable to j£30. Pniewiog o. 
^ng. 4 Bar. and Aid. (K. B.) 904.— 
Wliere a duplicate of a Bill of £x- 
cbanga is drawn, at tbejaiR« time as 
JirU and tecand, if the proper stamp 
duty u paid in full on the two biUt^ it 
is sufficient Ware v. Thompson, 
gichaiueg, H. 19S^. 

(f) Interest may be recovered upon 
an Inland fiiU of Exchange, although 
no protest had been made, semMs—the 
proviso in the 5 and 4 Anne, chap 9, 
£ng*— S Anne, chap. 11. Irish, was 
made to preserve to the Holder hb re- 
medy at th^ Common Law, by which he 
woiJd be entitled to interest, although 
no protect had been made. — 2 Bar. and 
Aid. 69^. K. B.— Admitting Harris 
«. BeBson."t-2 Stra. 910, to have been 
over-Tuled. And see 2 Star. (N. P.) 
where it is said. Interest may be reco- 
vand on an Inlaad Bill which has 
hsaa noted for nsn-ocoerptonce, but not 



protested: a protest is only necessaiy 
in the case of a Foreign Bill.— S Star. 
(N. P.) 4S5. However, Interest 
upona Bill is etUirefy for the decision 
of a jury, and therefore the Court re- 
fuasd to increase a verdict by adding it. 
—i D. and R. (K. B.) 16. 

(k) 2 B. and A. 417, and S.P.— 
If parable on amy condngeucy.—^See 
EMt. 5Si9.-^ DurnC and East 4g2. 
2 Bos. and Pul. 413.^See 2 Bia. 
Bep. 782, and 9 Wik. 207.— Bailey 
on Bilk (Kingston v. Long ;} and as 
to promissory notes.— >See Skin. 398, 
and Comb. 227.-2 Stra. 1151.— 1 
Buir. 227-^25. 

(/) Ferris v. Bond.— 4 Bar. and 
Aid. 679.— -So an instrument by which 
the party promises to pay j665. and 
also aU other sums which may be due, 
was held too indefinite to be considered 
a Promissory Note, and being an entire 
promise, could not be separated as to 
be available for the £65.; being also an 
agreement to pay money, it could not 
be Moeived in evidence as an acknow* 
ledsoiBnt witfaovt a stansp^^ 2 Star. 
(N. F.) 575. 
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On BHU of Exchange, 

As the property in bills is not transferred by the 
mere act of endorsement, nor until they are delivered 
out, therefore the delivery must be averred ; (*») and 
where a note is delivered over, for valuable considenfc* 
tibn, the endorsement is a mere form^ the transfer for 
valuable consideration is the substance^ it creates an 
equitable right, and entitles the party to call for the 
Jbmi ; it was therefore held that an endorsement by an 



So an Action on a Note, by which 
DefendMit and another promised jetndy 
or severally, was held ill.— 2 Lord' 
Raym. 1545. And when a Note was 
given for <£400. payable to the Repre* 
sentatives of I. S. three months after his 
decease (being the balance of a sum 
awarded to I. & first deducting there- 
out any interest or money which he 
(I. S.) might owe to the Defendant 
OB Any account,) was held not to be a 
promissory Kot« to pay a definite sum, 
at aU events, and thenfbre might be 
admitled in evidence under the aaoount 
•Cated, though improperly stampedi mb 
a Note.^-4 Moore, 471.'^ And see 5 
Moore, 211. 

(m). 5 FHce» 442.-«On the skilg'ect 
of presentation of Bills, see the deci- 
sion in the Hooae of Lord% in the case 
of Rowe V. Young. — 2 Brod. and 
Biag. 165, (C. P.) and S* C— ^ M. 
aad S^ K. B. 291, upon whidi case 
ftur questions were submitted to the 
twelve judges.— ^e also the 1, S Qmo. 
IV. chap. 78, § l,.by which Bills ac- 
cqpted, payable aa the house of a 
faniker or other place, \vithout fiirtber 
aspresaon, it shall be deeoMd ageneral 
«ooq;itance. If it be expressed in the 
aoeeptanoe as payable at such banker's, 
&c onig^ it shall be deemed a qualified 
acceptance, and Acceptor not Ih^ilc 
to fay until ^er demand and de&ult 
<»f ftftnent at auch bankers*, &c.-*- 



And by sec. 2, no acceptance sliall Ee 
valid tocharge any person, unless auda 
in writing on the Bill. As to what 
diall amount to an acceptance, the ge- 
neral rule seems to be, " that where a 
** Bill is left for acceptance, and, is not*. 
" returned when called for, and any 
** act oi ownership has been exercised 
*' with respect to it by the party with 
**■ whom die biU has-been so left, that 
" it amounts to an acceptance^ but the 
** mere noa return ei» the bflJ, unao- 
*' oompanied with any such act of dig- 
** posing of, cannot be so."— Sea. S. 
Bar. and AU. 26.^2 Sur. (N. P.J 
326^-and see Bayly on Bill%.S8«— - 
6 East. 199—1 Camp, 425, («.) 4 
Espin. 270 and see 2 Bar. and AM. 
1 1 3, as to acceptance by letter. 

In an Action by the Drawer against 
the Acceptor of a Bill of Exchange, 
made payablie at a banker's, it was 
held that the omission to present it 
there on the day it was due did not. 
discharge the acceptor, temble he might- 
be exonerated, if he had austained any 
actual pr^udice thereby .-^-f Bar. and 
Ald«.244, and a presentanent after the 
usual hours, is made at the peril of the 
party presenting it; if there be any 
body attending, and an answer is given, 
it ia sufiicient; if no body is there, the 
prasOntnienA ia insufficient—'i CJiitty, 
124. 
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administrator, and after the bankruptcy of the party 
who transferred it, was good. <") 

At lawa distinction has been drawn between a bill 
lost and one destroyedt and it seems the Courts will re- 
ceive evidence of the contents onh/ in the iatter case ; 
n> the party can only recover upon a special endorse- 
ment, and not where it has been endorsed in blank, C") 
which we have already observed may be done, (f^ 

Where a Bill accepted generaUy was altered by the 
Drawer, and made payable at a particular place, it was 
considered a material alteration, and alt(^ther viti- 
ated J <?) however an alteration of the date and place 
of payment by the Acceptor, made b^ore the Bill is in 
a state of negociation, and with the acquiescense of the 
party, is immaterial. (0 



(«1 fSta •»■■ it anr otfjaetka AM 
tha Aioncmciat wub7 uponon hold- 
ing (be doDbIa chancter of adminii- 
tiatsr and endonee; the equitable 
l^ht BtUcbing It the time of tbe 
tmufW, and the lubsequcnt act b>T- 
ing BO effect in passiag a Eubatanlial 
inlemt. — 3 J. and W. 337.— and ue 
1 Camp. N. P. 498— <n) Peak, N. P. 
- "~ I Easl, 317. 



Wih. {Ei.) 1 lO.— WiMM 11 , . 
upon affldant ibat (be bill had been 
■lolen out of dia stunwj's podc^ the 




tion of a eopy.— 3 M. and S. 381. 

(p) Ante p. 84. 

(j) 4 Bar. and Aid. IST— andiee 
4 Duinf. and East 320, and see 2 
Star. (N. P.) 313.— Wbere in an Ao 
tloo 1^ an Indonee against an Atstf- 
ioT of a Bill of Exchange. Ae data of 
-wbich appeared to have been altered ; 
it was hdd necessaiy to proie that tlio 
Bill bad not been endorsed b^on tbe 
atteiation and acceptance — j wto It 
would Dtfaerwiie be laid, for want of a 
new Ooinp. — t^vof that de Bill waa 
in the lower's poaKaaion aAer tb* 
acceptance waa beld prina facie, luS- 
oent eridencc that it bad not been 
ireTJowiy negociated. — 8 Star. N. P. 
518. 

(r) a Sur. (K P.) 45, and Ke I 
Smt. 458 and 4T5, and caaet cited— 
taa alM Roberta c. EHyv £>. £i«U 
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By mnd agf^intt J Ju i gnt es, 

By several Acts of Parliament Actions may be main- 
tained by an Assignee of a Bail W or Replevin W 
Bond, and by or against the Assignee of the effects of 
a Bankrupt (») or Insolvent Debtor. <^) 

In an Action on contracts, at the suit of Assignees^ 
it is necessary that they should ^// join ; and if the ac- 
tion be brought at the suit of two, when it appears 
that the promises, &c. were made to three, the Plain- 
tiffs will be non suited, <^) or a verdict pass against 
them i and it is settled that such non-joinder may be 
objected to, at the trial, and not pleaded in abate- 
ment (') but if the Action be brought against one of 
several Assignees, the Defendant can only avail him' 
self of it by plea ia abatement. 0^) 



Vetm, 18S5, — So where the whole was 
in Jierit and the parties being, toge- 
ther, agreed to the alteration, it was 
held that the Bill was not vitiated by 
an alteration of the date, after accept- 
ance written. — 2 Chitty, K. B. 122 ; 
but see 2 Chitty, 181 — and in the case 
of an Accommodation Bill and a Ge- 
neral Authority to draw upon the Ac- 
ceptor, found by the Jury, it was 
held that an alteration made by the 
Drawer before negociation of the Bill* 
was immaterial.— 2 Chitty, K. B. ISS. 
So where a Bill in its inception was 
strictly an Accommodation Bill, and 
the original parties had no right of 
action inier ee, and so imtil aegocistcd 
Ibr a Taluable consideration, it coold 
not be considered an available instru- 
aent ; it was held where one -.of the 
parties, the Acceptor, knew of, and as- 
senlad to its being altered, as to its 
date, before it was issued to the 
h«Uhr» nying, ** it would be paid/' 
thktas aiwttanijp was neotssary ; as 



against him it was a valid iostrtmieiil 
—5 Bar. and Aid. 674.— 1 Dow. and 
By. 3J2. 

It has recently been held that it is 
competent to an Acceptor, on an al- 
teration of circumstances, to erase his 
acceptance, before he delivers out the 
Bill.— 5 Bar. and Aid. 474— questi- 
oning the authority of 4 Esp. 270^» 
and see Pothier cited in 15 East. SO. 

(i) Stat. 6. Ann. chap. 10, sec. 18, 
(Ir.)4 & 5 Ann. ch. 16. sec. 20. (Eng.) 

(/) 8 Geo. I. chap. 16, sees. $ and 
6, (Irish)— 11 Geo. I J. chap. 19, sec. 
23, (£ng.)~See 1 Man. Exdi. Phu 
154.— Edmd. 6-7, Ante p. 17-18. 

(u) 11, 12 Geo. III. ch^. 8, 
(Irish)—! Jac. I. chap. 15, (Eng.)-. 
andsee 8 Geo. IV. ch. 81. see. 11. 

(v) 2 Geo. IV. ehap, 59, (Irisb>— 
5 Geo, IV. chap. 184, (irisb)-^ 
Geo. III. ehap. 28, (Engj 

<») 1 ChHty, R^ 71. 

(x) 9 Scar. (K. P.) 424. 

(y) Antt^jage 17-18. 
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The Assignees under a Joint commission against A 
and B may sue for a debt due to the separate estate 
of A without naming B ; (*) but the Assignees of A 
and B bankrupts, though under a Joint commission, 
cannot maintain an Action, for money had and re- 
ceived to the use of the bankrupts, or to their own 
use, if it be proved that one of them only committed 
an act of bankruptcy ; nor are they entitled to recover 
the separate moiety of one, under such commission. M 
However^ where the Plaintiffs sued as Assignees of A 
and B, and also as Assignees of C for a Joint demand, 
due to all the bankrupts, the declaration was holden 
good on a motion, in arrest of judgment ; (^) but As- 
signees under separate commissions cannot declare as 
Joint Assignees j but should set out their respective 
interests with accuracy in the Declaration. (^) 

It is obvious, that an Action for the recovery of a 
debt due to the estate of a Bankrupt or Insolvent 
Debtor should be instituted by the Assignees, as the 
bankruptcy of the Plaintiff is a good legal bar« ('') Yet, 



(x) 5 C»mpli.?99— 2 Stark, (N. P.) 
17t— But the AsBignees of A. a Battk- 
nqfkt, wbo are also Assignees of P, a 
Bankrupti under separate conitms- 
siefis, eannot recoTer in the same ac- 
tion, a joint debt doe- from a Defend- 
ant i0 both, the Bankrupts, and also 
sepanU^ debts due to each ; and if in 
suc^ an action Uie Story iMnre asadHw d 
the dainagea severmllf on the setM|rate 
<»untfl. thfe Court wiU arrest the jttdg« 
ment on those counts, Which demand 
die debts due. to «iicA Bankrupt Jdpa- 
rately,-^Z Dumf;*and Baal. 43«, and 
see. 2 Moore, J« 



(a) 2 Moore^ 122. 

(6) 3 Oumf. and East. 779.— But 
where A, B, and C» having been ap. 
pointed Assignees under a oommission 
of Bankrupt) and having acted as 
such, A and B each paid kaff of his 
bsU to the solicitor, it .was held tlMit A 
and B could not maintain a joint ac- 
tion against C for his proportion of the 
jAoney paid,, but must each brii^ a so- 
pante action.— 3 Bos. and FuL.gS5. 
See the statute J Geo. IV, chap. ^1. 

(c) 3 Moore, C. P. U 

{d) I Chitty, 27^,-.aotis.— But 
irheM oM of Mverai i>c/viiitoiUs b^ 
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SI 



where an insdv^t having assigned his property under 
the act, brought an action to recover a debt, incurred 
before the Assignment, his Assignees having refused 
to swp the Court would neither set aside the pro^ 
ceedings in such an action, ('> or require the Insolvent, 
to give security ; (fJ and where a Bankrupt is an JS«re- 
ctUor, as his Representative character is not affected 
by the Bankruptcy, a suit in the right of the In- 
testate, should be commenced in the nameolihe Bank^ 
rupt.(js) 

Upon the contracts of a bankrupt or insolvent 
debtor, no action will lie against the assignees ; W and 



comes Bankrupt the Plaintiff may en- 
ter a nolle prosequi as to hin^ and 
proceed against tiie others,-—! Wils. 
S9— wbeAer the action be upon Com- 
traet or in Tort, 

(e) 1 Marsh, 4r7. — So in equity 
a baaliTapt not suing in the name A 
his Assignee is not an available de- 
fence.— See Terms* Remembrancer*— 
(Irish)— 1 6— Hilary— 1 821 .— 

And in an action of assampait, by 
theproTisionail Assignee of a Baiikrupt, 
when the Defendant pleaded the Ge- 
neral Issue, it was hdd, that the fact 
of the Bankrupt's estate having been 
asagned, by the provisioned, to the 
real Assignee, between tiie time of 
issuing of the lattitat and delivery of 
die declaration, ft is no ground of 
non-suit, on the plea of non assump* 
sit — 4 Bar, and Aid. 345. 

Q^ere, whether it would an answer 
to the actk>n, if specially pleaded ? 

By the. 3d Geo, IV. Chap. 124 
the estate of an Insolvent vests in the 
real Assignees, 6y relation^ froai the 
time of the Assignment to the provi. 
ii«Bal Assignees.— Sec 5 East Rep. 
40T. 

(f) Where the Plaintiff havhis be- 
eteeBaakmptybefore plea pleaded, and 



Defendant obtained an order for giv- 
ing security for costs, and, afWrwards 
plesded Sankruptcif, it was hdd that 
the FUa could not be set aside, but 
that the order for givins secuHtif 
tot cos^ diould be rescuidea, wpd. the 
Plaintiff to pay the costs of that appli- 
eation, and ^e Defendant's rule dis- 
charged.— Mincbin v. Hart,l Chitty, 
— 215i - 

(g) So a Judgment fligainst him, as 
Executor de bonis propriis, is atft 
discharged by his certificate.*-^ Bur. 
1368. — 1. Blac400. 

(A) Tidd 7.— By the 3d. Gea IV. 
ch. 124, sect. 14, where the Assignee 
of an Insdvcnt shall accept of any 
lease that the insolventwas entitled to^ 
he shall not be liable to pay the rent 
accruing due after such acceptance, or 
be liable to the condition or covenant 
in such lease ; and when a Bankrupt 
is permitted to carry on busineea for 
the benefit of his Creditors, as the 
Agent of the Assignees, and not on 
his own Account, the Ass^pMe is 
liable for goods supplied for iht pur- 
pose of the business, even although 
the credit be given in the Bankrupt's 
own name— 2 Star (N. P.) 354, 
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jy mid «f0MMl jhtigntit, 

even when a tenant of a house at a yearly rent, became 
bankrupt in the middle of the year, and his assignee 
entered and kept possession for the remainder of the 
year, it was considered, that the lessor could not main- 
tain an action for use and occupation against the as- 
signees, for the bankrupt's occupation as well as their 
01191, without proving their special instance and request 
to occupy during the time that had elapsed before the 
bankruptcy. (0 

By other statutes, actions also may be maintained by 
the assignee of the reversion^ or against the assignee 
of a lease, where the covenant runs with the land, (*) 



(c) S H. BUc. 329.~But Avig. 
Bees entering and keeping poemdon 
cf premiies, although for the purpose 
of disposing of the Bankrupt's es- 
tatei become liable to the coraiants. 
If they wish to prerent the liability 
consequent oa such an act of taking 
possession, theymust enter with Aprdett, 
that it b not for the purpose of pos- 
vessing themsdves as Assignees, — 1 
Bar. and Aid. 303.— See 7 East. 535. 
—9 Camp. 340. 

Where Assignees of a Bank^pt, by 
accepting the term, haye made them- 
selves liable for rent, that continues 
only so long as the privity of estate 
continues, and they divest themselves 
of the interest and liability by assign- 
ment, even to a pauper; and the statute 
49 Geo. III. chap. 121, sec. 19— 
does not express that they must assign 
te a bona fide responsible person. — 2 
^add. (Ch.) 330, and see a case cited 
a East. 314, (c.) 1 B. and P. 21.— 

^ Atk. 546.-*! Vem. 165.— 3 Camp. 
394. 

Where the Assignees under the dl- 
J^tions of the creditors entered into 
**nd which the bankrupt had taken, 



on 



a building lease, in the middle of a 
qitarler, and occupied l»y placing a 
boaid ^reon, with a view to dispose 
thereof, it was held that Uiey were li- 
able for use and occupation for a year's 
retu,--l Dowling and Ry. (K, B.) 
205. 

{k) Stat. 32, Henry VIII. chap. 
34, (Eng.)— As to covenants and 
conditions of a lease, the grantee of 
reversion stands in the lessor's place, 
and he and lessee have like remed^ as 
'landlord and lessee. — 10 Chas. 1, sec. 
2.— Ch. 4, Irish.— And by the 11th 
Ann. chap. 2, sec. 6 — All persons 
who shall take any as«gnment of the 
residue of any terms for years or livei^ 
their executors or administrators shall 
be liable to all the covenants where- 
unto the lessees, their executors and 
administrators, vrere liable by virtue of 
the said leases. 

The statute 32 Henry VTII. makes 
no distinction between the assignee of 
the reversion and the assignee of the 
term ; and it having been decided that 
the assignee of part of the premises 
for the term may maintain the action 
of oovcnant; the Court of K. B, 
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By anA agamMt AmgMe»» 

but as the major of these and actions in other cases 
will be introduced under distinct heads, it is not con. 
sidered necessary to notice them fully in thi$ place. 

By and agnintt Hiuband and Wife* 

As to suits by and against Husband and Wife, it may 
be taken as a general rule, that the Feme can only be 
joined where she is the meritorious cause of action; 
(e.r. gra. if a legacy is left to her, ) (0 or where the 
cause of action: would survive to or against the wife, ("*) 
and this whether founded upon contracts or upon 
wrongs, and in either case, it frequently happens that 
it is optional («> to the husband to sue alone or con* 
Jointly with the Feme, provided, the cause of action 
occurred during coverture \ (^) and even for perso- 
nal things in action, as on a Bond to a Wife dum 
sola, he may bring the action singly or conjointly 
with her, as he shall think fit, fpJ but he cannot be 
sued alone, for a debt of his , wife contracted before 

F 



lield that the assignee of the re%)er$ion 
might do the same. — ^2 Bar. and Aid. 
105, and see l.Doug. 187. — Cro. Car. 
222.— 1 Lev. 109. Cro. Jac. 329. 

(/) 1 Henry Bla. 108. see 5 Mad. 
(ch.J 491. 

(m) 1 was. 224, they ought to sue 
and be sued jointly. — 2 Wila. 227. 

(n) So trespass by a husband oionf, 
for t>eating his wife, &c. — Ld. Ray. 
1032.— So by both, ibid. 1031, 

(o) So on a Bond given to a Baron 
and Feme Covert as Executrix, he may 
declare upon as a Bend made to Aim- 
self, 4 D. and East, 616. In thorn 



cases, where the cause of the action 
will survive to the Wtfe. The Hu*. 
band and Wife are regularly to join 
in the Action, as in recovering debts 
due to the Wife before coverture, so in 
actions relating to the fireehold, or inju- 
ries done to the person of the Feme. 1 
Roll. abr. 347. 2 Mod. 269. 

(jp) Espin. (N. P.) 219— -Cro. Eliz. 
133.—^ Lev* 403 — So, a Husband 
may sue aUme upon a Bill given to the 
Wife before, but due afler the inter- 
marriage, and although she has not in- 
dorsed it^ it is a chattel not a chose in 
action ; a formal endorsemtm it not 
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JSy and againtt Hntbtmd and Wife, 



marriage, (?) and in no case can an action, at common 
law, be brought by a Feme Covert aloncy unless her 
Husband is quasi civiUter mortuus,^^^ and if she so 
sue, in other cases, the Defendant may plead the co- 
verture in abatement, (') or it may be assigned for 
error* ^0 

FfJT Wnmgt.^'By and ogainM whom to be knmght* 

Actions for wrongs (**) independently of contracts, 
generally speaking, must be brought by the party in- 
jured against him who did the injury, according to 
the established principl0 that actio personalis moritur 
cum persona. X^) Though there are some exceptions 
principally arising from an equitable construction of 
the statute 4th £dw. HI. M by which Executors sh^l 



U «nd hy ihe-ad qf marriage, 
he u virtually an Indorsee 1 Bar.and 
Aid. K. B.S18— andseeCo. lit. 951 

§•) Com. Dig. Sar, and J*. (£ 3)---3 
uUtr. 164^' a n d a case cited» 3 Wik. 
5.— Or he may be a petitioning Cre- 
ditor for a Commission of Bankrupt, 
in his own name upon a promissory 
note ^ven to his Wife, dum sola, 1 
Glyn and Jameson, (B. C.) 1. 

{q) 7 Dum£ and East 348 — See 1 
Keb. 281. AUeyn 72. But in EqtUty 
Baron and Feme are considered as 
two different persons, and therefore a 
Wife may by her prochain amy sue 
her own Husband, 3 Fr. Wms. 39.— 
Precedents in Chancery, 2 Ver. 614 — 
So in the Civil Law a woman may 
sue and be sued in the Ecclesiastical 
Court, without her Husband, 2 Ro. ab 

298. 

(r) 1 Black. Comm. 443. Co. Lit. 
153—1 Boll. Rep. 400. However^ a. 
woman whose Husband has been 
transported, may after the term tt his 
transportation sue upon ii cause of 
action which accrued daring that 



pertedf unless it can be shewed that 
the Husband has returned, 4 Esgin, 
27. See 11 East, 903, Co. Lit 152. 
(b) Lloft, 142. 

(#) 2 Saunders 2 (a). 

(t^ Roll, ab 761. 

(u) A Father may maintain tre^ass 
guodt &c.— against a person who se- 
duces a daughter by whom his house- 
held wori: is done, although she be 
living in service, and do not sleep in 
the Father's house. 6 Espinasse, 32.— 
So a Master, upon the seduction of 
his servant, may recover damages, 
beyond the mere loss o£ service^ though 
not related to her, — Feake 35, A!nd 
see 11 East 23. 

An ac^ou lies for maliciously pro- 
secntfaig a bad indictment for perjuiy. 
5 Bar. and Aid. 634 ; 'audit was held 
also that a count, stating the Defend- 
ant had maliciously indicted Flaintiir 
for wilfiil and corrupt perjury, is good 
a|ker verdict, altiipugb the Court did 
not aiet out any indi^ment*-*!^. 

it;) t Wm. Saund.216(l)* 
to) Gtmp. 7. (JSng.) 



i; 



ACTIONS 

For Wr^igu^Sif and against whcm tQ be brfntght. 



ss 



have an action of trespass done to their testator, (') as, 
for his goods and chattels carried away in his lifetime, 
and shall recover their damages in the like manner as 
he (whose Executors they are) should have done if he 
had livedo 

As^ actions for wrongs are of a joint and several n»> 
ture, the Plaintiff may sue any or all of the parties 
who committed the wrong, and it is no plea in abate- 
ment that there are other partners not named ; 0^) and" 
it seems the same rule applies where the tort is com- 
mitted by the servant of the Defendant sued.C*)- 

However, where several parties are concerned 
jointly in interest^ or have suffered a joint injury, they 
ought to join as Plaintiffs in the^ action, b*) still the 
Defendant can only take advantage of the omissioft of 
any by plea in abatement ; C^)' and if one of twa 
part owners of a chattel sue alone for a tort, and the 
Defendant do not plead in abatement to^ that action^ 
the other part owner may afterwards sue alone, and 
the Defendant cannot plead in abatement to such ac- 
tion. W 



{*) 2 Bac. ab 4iii 5* and soa 1 
Wm. SMtQd.iai6 (a) and Cowp.375. 
An actUm fbr timch of. promise c£ 
marriage cannot be supported Uit by 
Ibe pmrtift unles som^i tp'tipiai damage 
lift isY«nidw»3 M . and S. 4K>8. . 
. ^> 5 Durn£. and £. 649, 650-^1, 
but see 6 Duraf. and East, 369—2 
New« Rep. C. P. 365, I Wm. Saund. 
S91 i/. However, the case 6 Dm. 
and East ^6^ was considered an ac- 
tion, jpftM e» conirodur-See 1 Wilt. 



SS2.. 1h9 nonjoinder of a proprietoiv 
cannot be pleaded in abatement in aa 
action on, the ease against, carriera, 
2 Chitty, 1— K. R. 

(x) 5 Durnf. and East, 649. 

(«) Loid Raymond, 1«7— 2 Wil- 
aon, 414 : 2 Wm, Saund. 1 16 a (2). * 

(6) 6 Durnf. and East, 766. 7 
Durnf. and East, 279. 5 East, 42a 
1 Wm. Saund, 291 (0) (H). See 2 
Lev. 113. 

{c) 7 Durnf. and East. 279. 
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8UINO IZf THE EXCHEQUmt. 



CHAP. IV. 



Jurisdiction of tht Exchequer, 



IVlTH the surmisey or suggestion already mentioned, 
that the Plaintiff is a debtor ^''^ or farmer of the 
Kingf (^) which has become matter of form and mere 
words of course, (^) this Court is open to all the nation 



(a) 3 Bla. Com. 45.— This it one 
amoDgit many initancet iUtntrfttiTtt of 
that maiim of Law ** in fictione juris 
coBsiilit iEquitaa.*'— 11 Rep. 51. — 
Co. Lit 150. And as the jurisdic* 
tioB of the K. B. Ss founded also upon 
fictum, the Suitor is thereby given his 
choice of more than one tribunal be- 
fore which to institute his suit. There 
«« three kinds of FriTllege in the Ex- 
chequer— ist^ as Debtor.— 2d, as Ac- 
Gountant-^d, as Officer of the Court. 
^See Z Man. Exch. Prt. 149. It 
t^^ be averred that an Accountant is 

rS® 5? ^ **» aceount.'^Ibid. 144. 
^^ ^'^gjsasortof impUedPlain- 

"" •^"'* l^i«uUa,.-3 BU. Com. 4^ 



(c) As the Plaintiff is not called 
upon to prove, or the Defendant per- 
mitted to rebut it. 

In the case of 0*Donel v. Swan, Ex. 
£. 1795, the following (amongst other 
reasons) was offered, to shew that the 
issuing of the Subpcma was a bar to 
the Statute of Limitations : ** Because 
in order to found the jurisdiction of 
the Exchequer there must be a sugges- 
tion to the Court that the Plaintiff isa 
Debtor of the King : yet it isconceived 
that such a suggtstion may be well 
presumed to have been, in fact, made 
before the issuing of 'the Subpoena 
(notwUhitanding the ' actual JUing qf 
the suggettion may have faUen mf 
dinuejf and such a presumptloii ia 
supported both by the manifest inda- 
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« JtmidietMn of the Excheqmr. 

equally ; ("0 and suich Actions as have been noticed may 
be instituted in this Court} and it has been deter* 
mined that prohibitions'^^ may issue from the £x* 
chequer ; but actions in Replevin^ (/) D(ywer^ guare 
impedity and by Mandamus, and all real actions, are 
beyond its jurisdiction ; neither can Outlawries be C«) 



ccncy of supposing tht Court to issue 
Its process without knowing whether 
or not it hath any right to do so, and 
also by the form of the writ itself, 
which expressly declilret the person 
suing it to be * a Debtor to the King ;' 
and there is no reason to presume, tihat 
the writ of Subpoena was originally 
issued as a mere matter of course, and 
without previovs grounds being laid 
for it; inasmuch as it appears, from 
the form of the judgment of Non Pros, 
that the old and established practice of 
the Court is, to require of the party 
Plaintiff pledges for the due prosecu- 
tion of his suit before the process of 
the Court shall be awarded him." 

{d) There are but ie^ persons pro- 
hibited from instituting suits: How- 
ever a man attainted of felony or trea- 
son, couTict of recusancy, an outlaw, 
excommunicated persons, eonvict of 
premunires or an alien enemy, cannot 
tnring actions till pardon, reyersal, or 
absolution is obtained or granted. For 
a case of an alien enemy, see Lutohins 
y. Stephenson, Exch. Irish, T. Rep.-» 
Bidg. Lap. and Scho. 182, and 2 
Swans (ch.) 5Sl, However, Execu- 
tors or Administrators^ though out- 
lawed, meif sue in the right of Iheir 
Testator, &c. ; and actions may be 
brought against' all parsons, whether 
attainted, &c. 

(e) See the case of Cunry v, the 
Judge of the , Consistory Court at 
Cloyne, Exch. Trin. 1750.— 2 Howard, 
901-2. 

Prohibition, though properly issuable 
out of the King's Bench, may also^ In 



some cases,be had out of the Exchequer. 
— 3 Black. Com. 113. — Palmer, 52S.— 
Bumb. 8, 9.— Edmond, 132. — Bias. 
Ex. Pre. 505-6-7. A Quo Warranto 
lies also in the Exchequer.-»CoiB. Dig. 
Quo Warranto, A. — Hardr. 199. 

(/) Manning says there seems to 
be no objection to removing a Replevin 
into this Court by Certiorari, though it 
might perhaps be difficult to attach the 
Sheriff if he refused to execute such 
writ. — 1 Man. Exch. Prsu 154.-»Se« 
Edm. 6, 7. — Ante, p. iZ. 

{g) If a Plaintiff intends to proceed 
by Custodiam, it is advisable to com>> 
mence his action, or enter jndgment in 
the Common pleas; but where there 
are Custediams affecting lands, and «i 
Ejectment is brought, it must be insti- 
tuted in the Exchequer, pursuant to 
— " Rule of Rev. Ex." 1 Feb. 1711.- 

** Ejectments for lands in Custodiam 
to be brought in the Exchequer, and 
no where else.'* 

—Rule Rev. Exch. IStfa Dec. 1788.— 
<« Ordered, that where Hiplscatioiisav» 
granted for liberty to disdain or bring 
Ejectments pending Custodiam Ord«r, 
to be taken out and entered beArc any 
proceedings had, or any ejectment 
brought, otherwise such libMrCy shall 
not be considered as obtained, allhouj^ 
before bringing Ejectment, or &- 
training when lands are in Custodiam, 
leave must be obtained," and by 
—Rule Rev. Exch. 7th July, 1806.— 

'* Attachments for bringing Eject- 
ments without leave must be moved 
for before notice of trial, unless at the 
suit i^the Custodee. *' 
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Juriidiciion qf the JExchegwer, 

sued forth, nor hath the Exchequer any original 
writy W its jurisdiction only being implied. 



ill Penon or fy 4ttomey* 

At Common Law all parties to a cause sued and de- 
fended suits in person, (0 and they could not appear by 
Attorney without the King's special warrant, W by writ 
or letters patent under the Great Seal, commanding 
the Justices to admit the person to be such Attorney. 
However, this being found inconvenient, a general 
liberty was very early given by statute (0 to all persons. 



(A) Burton mjs (he Vtnire Facias 
ad Respondendum U an original writ, 
(page 94.)— See Bunb. 67. 

S is in f A« nature of an otiginal 
iifrit.— I Man. £zch. Fnu 16.— Tidd. 
105 and 176, and was tbe process used 
St Common Lawagainst persons haying 
priril^e of Parliament—- Man. Ezch. 
Phu 32.-8. 

It has been determined, howcTer, on 
an appeal to the House of Lcnrds, that 
suing out a Common Law Subpcena 
which was served, barred the Statute of 
imitations. — 0*Donnell v. Swan, Ex. 
£. 1795. AndMahon v. Creagb, (re- 
Ibred to) 19 Geo. III. M. S.—lTus 
writ wias formerly considered not eflbc- 
]tual for that puipose.— 1 Howard, 14. 
— Manl'Ez. 17. 

(0 See Man. Exch. Pra 6. — Sem- 
hle, without a formal removal (of an 
Attorney^ a party may appear in per- 
"*^ in any stage of the proceedings. — 
? Taunt. 669. And an Attorney 
.""^ay be removed without appointing 
another —Reg. Brev. Grig. 27, (a)— 
^^ 1 Peer. Wms. 420, where it is 
"^4 That in the case of tbe death of 



the Attorney, a Subpoena odfitdenA 
Attomat* must be taken out and servedy 
because till then the party is'lM>t in 
Court — in this Courts a rule in c a s ae 
of change, or the death of the Attorney 
must be obtained ; and in the former 
event, on payment of CQSt& ' 
(*) Tom6n8,««-4rionMy," Gilb» C.P. 
32-9.'C6. Lit 1^. (a.)— S Inst. 
249—^8. 

(/) Stat of Westm. 2.— 1» Edw. I. 
chap. 10.— 7 R. 2. chap. 14 — IS. 
Henry VI. du^. 7.— 89 EL chapw 5w 
English. 

The indulgence given by the St»> 
tute of Westm. 2. (15 Edw. 1.) lunikig 
been construed not to extend to the 
Exchequer.^— 1 Man. Ezch. PraC. 5* 
It was ordained by the 5tfa Richard II. 
chap. 9. or rather chap, la ^'Hiat 
« the Barons of the Exchequer shall 
« have full power to hear every answer 
" of every demand made in the same 
** Exchequer, so that every person that 
*' is impeadied or impeachable of any 
" cause by himself, or by other per-^ 
'* son, shall be received in the same 
** Exchequer, to plead, 'sue, and have 
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Til Person or 6y Jliumey* 

(not exempted through some presumed or real want of 
legal discretion <"•)) to prosecute and defend by their 
Attorney, on whom it is compulsory to act under jpe- 
naltyfi^^ unless retainedC*') by the adversary. 



** his retsonable dischai^e in this be- 
** bal^ without tarrying for, or suing 
" any writ or other command."— >See 
Man. in Notis. 

Ou par autre person* ; that is, by 
his Attorney ; and therefore the ad- 
mittance of an Attorney in these cases 
is not £r Gratia Curite^ as is said, in 
tiie common pleading upon Infonniu- 
tions. (See Plowd. Com. 547, Plead- 
ingi in Walsingham's Case,) but Ex 
debiio Jutticie. — 4 Inst. 110* in Marg. 
Man. Ezdi. Fnc 4. 

(m) Post 

fit) Under penalty of j£5. for re- 
Aismg to be Attorney; or refusing 
copy of any Writ, Bill or Record. 5 
Edward IV. Chtcp, 2 (Irish). 

(o) In a case^ where a Plaintiff 
could not find an' attorney willing to 
act for him, on application, the Court 
appointed one at his nomination, 12 
Mod. 58J, yet on motion to compel 
an Attorney to appear^ it was held, 
that it was not compulsory on him, 
unless be had taken a fee or backed 
hb warrant — 1 Salk. 87. 

However, if an Attorney take upon 
him s el f to aict, the Court wiU not per- 
mk him to retract, 1 Sid. 31. even tho* 
his client should not supply him with 
money (Say 172.) and in one case, 
this was considered so incumbent a 
du^ impost upon the Attorney, that 
hanng suffered his client, who neg" 
lected tojumish money, to be non- 
prossed, the Court ordered the At- 
torney to pay the costs of the non-pros. 
(1 Say, 172.) 

It may not be improper to ob- 
serve, that in a recent case, it was 
considered to constitute the connec- 
tion of Attorney and client, it 
it suffidtnt that the party hasj no 
othtr Solidlor, to whom he is in the 
habit of resorting to for advice^ and 



it is not necessary that the Attorney 
should be shewn to be M any parti» 
cular manner, or to any extent, em- 
ployed in law husinetsfbr such person ; 
9 Price 169— H. 1811. And in a stiU 
later case, where an Attorney had been 
entrusted with bills to get discounted, 
the Court granted a rule nisi, ealling 
upon him to answer for alleged mis- 
conduct, in not having paid over the 
amount— although no suit was de- 
pending, in which he was concerned 
for the applicant. However, il was 
suggested tfaa the bills had been en* 
trusted to him tn his capacity of an At- 
torney — Michaelmas, 1822,<— iBingh. 
91—92. 

In the latter case, the Court were in- 
disposed to grant the rule^ observing 
that to procure biUs to he diseounted, 
was not wi^n the peculiar province 
of an Attorney, and that the applicants 
must have recourse to the ordinaiy 
remedies which the Law afforded ; but 
Counsel having referred the Court to 
acase(in2 Chitty, 68~Trinity, 1822,) 
where a summary a|qplicati<m was 
sc^ported against an Attorney, to 
compel him to pay monies entered 
by him, though he was not em^doyed 
in any suit, the rule nisi was 
granted. From the case in 2 Chitty, 
it seems, the Court will interfere, to 
make an Attorney do what is right 
where he had been employed, in con- 
sequence of his being such, though no 
action be pending; when, therefore, 
under a power of Attorney from yb- 
reigners, acting as Agents for othera ; 
employing him as an Attorney, he 
had received various sums. The Court 
compelled him to pay them into Court, 
for Uie benefit of the parties intereste<i, 
without driving them to file a BUI.— 
2 Chitty, 68. 
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In Pitrton or by Attorney » 

Still these statutes (permitting the deputing an at- 
torney) do not and could not prevent the parties to an 
action from suing or defending suits in person, pro- 
vided they think proper so to do ; ^^) a privilege 
at least nominally exercised by prisoners, and by at- 
tomies ;(?) and it seems that putting ^^ plaintiff *s attor- 
nies^* after the plaintiflTs own name to the notice, at 
foot of the copy of the capias, is no irregularity, being 
only in compliance with the statute, ('') which requires 
the name of an attorney to the foot of process. (') 



Bttt where ftn Attorney is employed 
in a matter wholly unconnected with 
hit profetsional character, the Court 
will not interfere in a tummary man- 
ner, to compel hint to execute faith- 
fully a trust reposed in him; but when 
the employment Is so connected with 
bb professional character, as to afford 
a* presumption that it induced the 
employment they will exercise that 
jurisdiction : where, therefore, an At- 
torney had been employed by A, an 
administrator to collect the effects 
of the Intestate, and the Executors 
of A could obtain no account from 
him of the effects he had received, 
nor his bills of costs, the Court 
made the Rule absolute, although in 
the answer to the application it was 
sworn he had never been employed 
by A, or his Executor, to conduct 
any proceeding or suit at Law or 
JSquity. — 4 B. and A. (K.B ) 47. 

(p) 2 H. Blacks. 600.— Say. 217. 

{jq) Semh. on the Common Law 
Principle, attomies who have not 
taken out a cerlificaie pursuant to the 
stamp act, may, nevertheless, prose- 
cute and defend in person actions at 
their own suit or suits against them. 
Although this certificate is required un- 
der penalty ; yet the Court of King's 
Bench refused to set aside proceed- 
ings on the ground that the attorney 



by whom the writ was sued out had 
not at the time taken out his certifi- 
cate. — 1 Dow. and Ry. 215. — The re- 
medy prescribed is given in another 
manner.— 56 Geo, III. chap. 56. sec. 
68. — But where a plea was filed by a 
person who was an attorney of ano- 
ther Court, the Court conadered 
judgment might be agned. — 1 Bams, 
194. 

It is proper to observe, that if the 
parties do not prosecute or defend their 
causes personidly, they cannot depute 
aity person other than an attorney to 
do so ; and where a notice of justifi* 
cation of bail was signed by a person 
describing himself as die "defendants 
agent,** not being an attorney of the 
Exchequer, Westm. or a Clerk in 
Court— that Court would not permit 
the bail to justify under such irregular 
notice. — Walker »• Rushbury^ H. 
1821.— 9 Price. 148, and see 1 Price, 
385.— Calvert v. Bowater and ano- 
ther.— 1 D.andR. 169. 

(r) 43 Geo. III. chap. S5, «. 6, 
(Irish)— 5 Geo, III chap. «7.— (En- 
glish.) 

(*) And this obttdns equally upon 
a Penal Statute— 2 H. Bla. 600— So 
" venit et didt," without saying ** per 
attomatum' suum,** shall be intended 
in propria perwna,— Lord Ray, 1449. 
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jfttomey-*-^otv anointed. 

An attorney anciently was appointed in Court when 
actually present ; (0 but they are now usually nomi* 
nated by warrant, which ought regularly to be in 
writing ; (0 although it is said that parol authority is 
sufficient to support a judgment, (**) and previously to 
the statute 56 Geo. III. (^) a stamp duty was payable 
upon the warrant of attorney, (p) which it would seem 
should still be filed W by the Plaintiff the term he 
declares, and by the Defendant the term he appears ; (y) 
and where an Attorney appears without either parol 
or written warrant, although such appearance is good, 
quoad the Court, (*) he is still liable to an action. (°) 

A distinction seems to have been made in favour of 
justice, as to setting aside proceedings defended by an 
Attorney not duly authorized; namely, whether the 

o 



(0 1 Wils. 39.— Eq^eeudlj wher« 
the climit it not known to the attorney, 
the warrant fhould be in writing. Se e 
^e case of Leiee, Aiiee. Glenny v* 
Neary and Ant:— Ex. HO. 1823. 

(k) 1 LU. P. R. 134, 137.-2 Keb. 
199. 

(v) chap. 56.— The' amount of 
the duty imposed upon the warrant by 
former Stamp Actik was not taken off, 
in fact, it waa only allocated in a dif- 
ferent manner. 

(ti») In the Ezcbq. West^^Tbe 
war ra nts of attorney are entered at the 
top of the Plea Roll, agreeably to the 
modem practice in the K. B.— Man. 
£x. Pra. 6. 

(x) 33 Henry VIII. § % chap. 3. 
§ 2. 1 1 Eliz. 8. 1 , chap. 5, under pe. 
nalty ,£10. to the King, and imprison. 



ment; and by 10 Cha. L u 2, chap* 
12, § 4. Irish. 

(y) 6 Ann. chap. 10, § 3, Irish.— 
4 and 5 Ann. chap. 16. § 3. Eng. — 
See also 18 Henry VI. chap. 9, and 
32 Henry VIII. chap. 30. However, 
at Common Law the warrant might be 
filed even after judgment, and the 
omission to file* it in time was not as- 
signable as error.-^l WQs. 39.— But 
see the 41 Edw. III.— 1. (6.) These 
acts do not appear to be repeated by 
any subsequent statute. 



(z) I Salk. 86. 



^r) 1 Keb. 89- — So a solicitor was 
ordered to pay the costs of dismissing 
a Bill which he had filed without any 
authority from the Plaintiff. He ought 
to Ymre secured himself by an autho- 
rity in writing.— 3 Mer. (ch.) 12. 
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the Attorney is solvent, or the reverse. (^) In the former 
case, the application would be refused, although the 
Attorney defended the suit without any authority; 
but if the Agent were not a responsible person, the 
Court will set aside the proceedings ; (0 but if an Attor- 
ney prosecute a cause unauthorized, the Court will set 
aside proceedings, for otherwise the Defendant might 
be twice charged with the same debt ; (^ and it has been 
held, that if a debtor pay a debt to an Attorney suing 
him on behalf of his creditor, and it eventually turns 
out that the Attorney had no genuine authority from 
die Plaintiff, that the Defendant is liable to pay the 
money again to the Plaintiff; and the Defendant's 
only remedy is against the Attorney, who will be re- 
sponsible to him,<*^- 



(6) 1 Sftlk. 88«— .6 Mod. 16.8.C. For 
where the Attorney is in suspicious cir- 
cumstances, the Cmirt will set aside the 
proceedings. — 1 Salk. 88. 

(c) 1 Salk« 88.--6 Mod. 16. s. c.*- 
Otherwisie the Defendant would be 
without remedy. 

(d) 1 Dumf. and East 62.— So 
where Process sued out by two persons 
not Attomies of the Court, in the name 
of an Attorney, the Court set aside the 
proceedings, with costs to be paid by 
tibem. — i Moore^ 603.— See General 
Order of Exchequer, 26th June, 1776, 
and 56 Geo. III. chap. 56. sec. 64-— 
But when an Attorney has been ap- 
pointed, his acts bind the Client; so 
^e Court refused to set aside an order 
of Nisi Prius, referring a cause to arbi- 
*>»tion, on an affidavit by the Defend- 
2*» stating that she had expressly de- 
ruU i®L^**^'°*y "°* to consent to any 
that ^rl^^'^'^^ » »"d *« Ck)urt said, 
"'^gnmung .uch applications would 



only lead to collusion, and that the re- 
medy was by action against the Attor- 
ney.— 9 Taunt 486. (C P.) 

So Counsel giving consent (in Chan^ 
eery) the Orart will act upon it, and 
the Client will be bound.—! Jac. and 
Wal. 675^ But see I Anst where it 
is saidt " To set aside a verdict and 
judgment obtained by an Attorney 
without his Client's leave, the best evi- 
dence is the affidavit of the Client, 
which, therefore, must be produced,**— 
1 Anst* 271. 

(e) 1 Durnf. and East. 62. — In 
this case the attorney was imposed up- 
on by a third person, and commenced 
the action under a forged authority, 
and paid over the amount of the debt 
recovered to such third person ; it was 
said that the attoniey could only re- 
cover back tfa^ money &om the person 
who had given him th« false authority, 
and see 12 Modi 318. 
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Ifi vfkat eofeamm aUvrnt^ tt hannd to duehse th^ lUudemee tf hit Qient, 

Formerly it was held that an attorney was only com* 
pellable to disclose the place of abode, and occupation 
in life of his client in ^ui tarn actions^ OJ and in eject? 
ment cases ; however it has been recently decided, that 
the rule should receive a more extended construction 
analogous to the Common Law, (^) when pleadings 
were ore tenus ; and the defendant had the privilege 
of seeing and knowing who the plaintiff was, (^) which 
privilege, it was observed, (') independently of any au- 
thority, the due administration of justice required 
it should be allowed him, if a proper case was made 
out ; and accordingly, in a recent action, of trespass. 



It seems in all cases where the aW- 
tomey acts without authority, the pro* 
ceedings shall not prejudice the per- 
son for whom he assumes to act— In h 
Dumf. and East 6% — It was also 
held, that the record of the attorney's 
being admitted to prosecute (which was 
insisted on as •btigatory on the plaiti' 
t^J only^ profied that tibe attosney did 
prosecute the suit in the filaint^*s 
tiamtf— but not that the plaintiff gave 
him any authority to be attorney for so 
doing. — Per Lord Slansfield---but see 
6 Mod. 19.— 1 Salk. 8Ci-88-198. 

(f) 2 Stra. 705.— I Stra. 401 It 

does not appear conclusive that 1 Stra. 
401, was a qui tam action, — See S 
Stra. 706. 

The sulgect of an attorney's duty 
and liabilities will be more fully treat- 
ed of in another part of the work. It 
may, however, be proper to notice a 
late decision of the C. P. (Ireland J — 
That if an attorney introduces any ex- 
traneous expenditure into his bill of 
costs, and that the taxing officer dis- 
allows such item, he can only obtain 
redress by an order lor a review of the 
taxation } and if it be eventually disal- 



lowed* an action cannot be maintained 
Jor the amount — Clarke v. Birclw 
Com, Pleas.— East 1821. — The Court, 
on aigtiment of the point saved, were 
unanimously of opinion, that the items 
introduced into the bill, though of 
themselves perhaps not taxable, yet 
having been introduced'into costs con- 
taitung taxable items, they thereby^ he- 
came <o.— That Uie attorney, instesul of ' 
bringing an action for the items re- 
jected, should have applied to the 
Court where • the business was done, 
upon the subject, and the Court, no 
doubt would have directed the officer 
to allow those r^ected iteiBS>; hut not 
having done so, the action for the re- 
covei? thereof could not be maintain- 
ed; a verdict taken for the plaintiff 
was accordingly set aside. 

(g) Previously to the stat of 2 West 
13. — Ed. l,chap. 10. 

(A) The reason why it was granted 
to defendant in ejectments and qui tam 
actions was, because it not unfrequent- 
ly happened, that he was utterly una- 
ware who the plaintiff might be. 

(i) Per Abbott, C. I. 3 Bar. and< 
Aid. 542. 



k 
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the Court compelled the plaintiff's attorney to disclose 
the residence of his client, (^^ and a similar application 
was granted in an action for a libel. (0 



(i^) Johnston «. Bnrley and anoCfatr. the «8ie of Wortan and another i^ 

5 Bar. and Aid. 540. Simth.~See 5 Bar. and Aid. 543, 

(0 Per the C. P.— T. T. 1821, in whoquote ex fdatione. Huttock, SeijL 
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OF FROOE88. 



CHAP. V. 



The first step towards carrying on a suit in the Ex^ 
chequer («) (in which there is no original writ,) is stiled 
the Process^ W being the means of compelling the De- 
fendant to appear in Court, and it is called either 
mesne Process^ which includes all writs that issue 
pending suit, or Jinal Process^ implying thereby such 
as follow after judgment. 

In this Court there are three primary sorts of Mesne 
Process in common cases, (^) to induce or compel an ap- 



(a) 5 Bla. Com. 279.— ^or the 
Metne Process now in use in the 
English Exchequer, viz.— The veniie 
ad respondendum^ which was the most 
ancient Process in that Court (Burt 
94) and was used at Common Law, 
against persons having privilege of 
Parliament See 1 Man. Bzch. Pra. 
52. This writ is sdll continued in 
that Court — Tidd, 176. Burt 94. 
Man. Ex. 14. And in consequence of 
the double advantage of producing the 
effect of a serviceable quo minus if the 
writ can be served personally; or if 
not so served, of obtaining a distringas. 
The Venire has, in a great measure, 
superseded the issuing of the quo 
minus in that Court — 1 Man. ez rr, 
23. — The capias, ad respondendnm 
(now used only as a writ of privilege) 
— the quo minus copta^— and the sub* 
Pttna ad respondendum. See Burt. 
95— to 110—132— 4md Man« Exch, 
Fir. 8, 9-^8 to 51. 



For the writs anciently in use in 
that Court, see Burt 87. — It is to be 
observed, diat the forms of Wills, by 
which actions were commenced, were 
perfected in the Reign of Edward the 
first, and established as models for 
posterity; and the Pleadings conse- 
quent upon the writs were then shor^ 
nervous and perqiicuous ; not intricate, 
verbose and formal. — 4 Black. Com. 
427. 

(6) Process, taken in a large sens^ 
comprehends all the proceedings in a 
cause.— Calv. Lex. h. t. See F. N. B, 
221, ibid, 24. CD. ibid. 190F.— 
Man. Ex. 7. 

There is a great diversity between 
a Writ and an Action : tl^e Action is 
the right of a suit, and the Writ is 
grounded thereupon, and the means to 
bring the Plaintiff to his right ~Im* 
pey, K, B. 9. 

(c) 3 BU. Com. 285^ mentions onlf 
'tile (2mo minus 
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pearance besides the Attachment of Privilege ('') (now 
rarely, if ever adopted) viz. — the Quominus Capias ad 
Respondendumy^ or, as it ikcommonly termed. Marked 
Writ— the Subpoena ad Respondendunif or, as it is 
usually called, the Common Law Subpana-^aud the 
Capias ad Respondendum^, or Unmarked Writy which 
we shall now notice. 



Capiat ad MeqMnuUnflum.. 



This writ (which is virtually little moi*e than a sum- 
mons (/) calling on the party to appear by his Attorney) 
was first introduced into this Court in ISOSi^^) and ia 



(tf) The Clerk of the Writs sUtes, 
that he has not signed a writ of Privi- 
lege for twenty years. 

(«) For some distioction between 
Writs Patent and C^se, see Man. £z. 
Fne. 7. 

In the English Exchequer, the Ca- 
pias for service has also the Quo minUs 
clause embodied in it. — Echn. 95. — 
And it is a little singular, even in the 
Quo minut Capitu here, the very clause 
whence it derives its title is omitted : 
however, the want of this clause at the 
eondusion of a declaration in this 
Court, has been ruled no/ to be suffici- 
ent ground of demurrer. — I. T. Rep. 
Bidg. Lap. and Scha 253. — Higgins 
V, M'Clenaghan. And the Court 
have permitted an amendment by add- 
ing the Q^o minus to the Declaration. 
—Murphy v. Stephens, Ezch. Mich. 
1819. 

Anciently a Quo mitius did ^not lie 
unless a debt were confessed to the 
King, and then the King's debtor had 
a Quominus for the King's benefit.— 
Hard. 507.— Cow. InsL Qtto minus. 

This writ has assumed many and 
wious forms since its first intn)du6. 



tion. — See those! changes in the reigns 
of Edw. I. II. III. IV.— Burt. 
105-6. 

(/) 5 Blac Com. 287. 

(g) 45 Geo. III. chap. 55.— We 
have already noticed the writs at pre- 
sent and formerly in use in the English 
Exchequer. In the King's, Westmiur 
ster, they have a Bill of Middlesext so 
called on account of the Court being 
now held in that county, which is pre- 
sumed to be in attendance on the 
King ; so at one time when the Court 
sat at Oxford, this process was called 
a BtW of Oxfordshire in 1665.— Trye^ 
101. 

A Latitat, which was formerly called 
a Testatum Bill of Middlesex, gained 
afterwards the name of Latitat from 
that word in the form " Cum testamen- 
tum est quod Latitat"— Impey, K. B. 
27. The Capias in this Country is 
commonly, though erroneously termed 
a Latitat, to which no writ is so closely 
assimilated as the Testatum Capias ad 
Satisfaciendum in debt, which alleges 
** that the Defendant lurks and wan- 
ders," &C. 

. In the C. F. the ordinary writ for 
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Capias ad Respondendum, 
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in effect perfectly analogous to the Process usually re- 
isorted to in commencing suits in the other Courts of 
Law in this country. (*> 

With a view to accomplish the object of assimilating 
the practice of the Courts kerCf each to the other, 
and as far as may be, to the Process of the superior 
Courts in England, and to produce a greater unifor- 
mity and simplicity in those proceedings, the advan- 
tage derivable from suing forth a Subpoena ad Respon- 
dendum (theretofore exclusively confined to the Exche- 
quer) <*) were repealed W — so far as related to obtaining 
an appearance through that medium, pursuant to the 
statute ; and in lieu thereof the vnrit of Capias was 
substituted, and it is now the onlt/ mode of compel- 
ling a Defendant to appear without the necessity of an 
arrest. W 

By the statute 43 Geo. III. ('») it is enacted, " That 
** no person shall be held to Special Bail upon any Pro- 
*^ cess issuing out of his Majesty's said Courts of King's 
" Bench^ Common Pleas, or Exchequer in Ireland, 
<* where the cause of action shall not amount to the sum 
" of ifflO. or upwards, nor out of any itiferior Court, 
•* where the cause of action shall not amount to the 



commcncii^ actions is die f^ ^piffff quare 
Clausum ft-^git— TIdd. 105— 119, 
174.— Imp. C. P. 89. 

(A) Flreriously to 1805, this Court 
was the only one in which a parlia- 
mentary appearance could be entered ; 
it was dien, howeTer, necessary that the 
party Blaintiff should ran out process 
of contempt to a Seijeant at Arms, 
and obtain a retom upon that process. 

(0 Under the 21, 22 Geo. III. 
l^rish, chf^i. IS, sec 3 and 4. 



Qt) By the 45d Geo. III. chap. 53, 
sec 1. 

(0 Before 1809, the Quo minus was 
marked for bail or otherwise ; but in 
either case an arrest was necessary to 
compel the Defendant to appear; bow- 
ever, if not endorsed for Iwi], the De- 
fendant was disdiarged on a commow 
appearance. 

(m) Cbap. 53, sec. 3. 
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Capiat ad iUtpondendum, 



€€ 



t€ 



^' sum of forty shillings ; and that in all cases where 
<^the cause of action shall not amount to the sum of 
jf 10. or upwards in any of the said superior Courts, 
or to forty shillings or upwards in any of the said in- 
^^ ferior Courts, and the Plaintiff or Plaintiffi shall 
proceed by way of Process against the person, he, 
she, or they shall not arrest, or cause to be arrested, 
the body of the Defendant, but shall serve him, her, 
or them personally with a Copy of the Process ; (»> 
** and if any Writ or Process shall issue for the sum 
^^ of <£]0. or upwards, and no affidavit or indorsement 
^* shall be made, the Plaintiff shall not proceed to 
^^ arrest the body of the Defendant, but shall sue out 
^^ Process, as is by this act directed in cases where the 
<< cause of action does not amount to the sum of ^10. 
" or forty shillings or upwards as aforesaid." 



€t 



€€ 



€€ 
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When it may be sued out. 



It has been already mentioned, that with the ex- 
ception as to barring the operation of the Statute of 
Limitations, (<^) or as a repli/ to the plea of tender, or 
where it is given in evidence to support a penal 



(n) Sec. 5. 

(o) So where the justice of the case 
^^roandfl that the actual time of suing 
^f^t any F^occis should be accurately 
^•■••41, tito Courts will enforce it ; and 
knky be a^rerred contrary to the nomi- 
•"^ TSUte,.—! Vent. 563.— As on pe- 
nal statutes, where a limited term is 
Biad for the eommenceniorit <^ the 



actioni or to ascertain precisely when a 
tender was made, or to detenmfie the 
priority of actions* when twe are 
brought for the same oflRence, all which 
the Defendant is entitled equally to 
prov« as the Flaintifil— Dbug. 6d. K. 
Bur. 950.*^Siee 1 Man. Et^Fnu:. 59, 
and S Saundi 1 (n.^^-l. 
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action in point of time. The sole office of the Writs (r) 
of the Exchequer is to bring the Defendant into 
Court ; for which purpose they are considered merely 
p7'ocess,(9) and not as the commencement of the 
suit ; but as it is optional to the Plaintiff* in which 
light they shall be taken, he may give in evidence a 
cause of Action, arising after the issuing of the writ, 
or unite a pre'€sisting cause with one accruing sub' 
seqtientb/ to the time Process is sued out,, and before 
filing the declaration ; (0 provided they are such 
complaints as can be combined. 

However, should any of the causes arise after the 
Term Defendant has appeared, (*) as by tlie course qf 
this Court, the (0 Declaration is entitled of the term and 

H 



(p) So a Bill of Middlesex is merely 
considered, in this light, as process. — 
Tidd, 165 ; and a latitat, which pre- 
sumes the existence of a prior writ, 
may be so considered, except to bar 
the statute qf limitations, to avoid a 
tender, or where it is given in evi-* 
dence to support a ficnal action in 
point of tune, 2 Chitty, 12. 

(q) See O'Donnell «• Swan, E. 1795. 
So the quo minus, venire, and 
subpoena, are, in general, considered 
merely as process to bring the Pe- 
fendant into Court, and may there- 
fore be tested, and served before the 
cause of action accrued. — I Man. 
Exch. Pra. 59. 

However the Plaint in an inferior 
Court is the original and commencement 
of the cause, 1 I<eon. 305. And there- 
fore being issued jtrevious to the 
eause of Action on a Writ of Error, 
«fter verdict; for the Flaintiff; the 



Judgment was reversed, being sub- 
stance, Doi^. 61. 

(r) Cowp. 454. 7 Durnford and 
East, 4. 4 East 75. See Hamilton, 
V. Otway, Exchequer, E. 1823. 

(«) See I. T. Rep. Ridg. L. Scho. 
.509. 

(0 In the K. B. Westminster, a 
declaration must be entitled of the 
Term when the Writ is returnable, 
though in certain cases, according to 
the practice of the Court, it need not 
actually be filed till the next Term. — 
So that in these latter cases a Plaintiff 
cannot recover any demand arising 
after the Term, when the Writ is 
returnable, though before the Declara- 
tion is actuallj/ filed. — 3 Durnf. and 
East, 624. — See the arguments of 
Messrs. Ponsonby (afterwards Cbau<^ 
cellor) and Saurin, in O'Dounel v. 
Swan, 1795. ^Report of Cases in tlic 
Irish House of Lords. — vol. J. 
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actual day of the. appearance, a rule should be ob- 
tained to the effect ** that the cause of action having 
arisen after the date of the appearance^ liberty to re> 
cord it of a day subsequent," and this in the case of 
special bail given in vacation to a cause of action 
arising after term, is a rule of course. 

The doctrine that process may issue bqfore the 
cause of action accrues, has been extended, as well to 
bailable as serviceable writs ; («) however, as it is ncyw 
absolutely necessary that an affidavit of an existing 
debt must be made and filed previously to taking out a 
bailable writ, it may seem scarcely necessary to notice 
this as a prospective caution, and an indictment for 
perjury would lie (•) or an Action for malicious arrest be 
tenable, i^) were it attempted ; and it has been always 
held, that where a writ for bail issued before the 
arising of the cause of action, that the party could 
not be arrested until after, (') although it has been con- 
sidered that there was no material difference as to 
the time process should, issue whether bailable (y) or 
for service. 

In a recently reported case, where the Defendant 
was held to bail on an affidavit of debt, founded upon 
his Bill of Exchange, not due at the time of the ar* 



, ^») ^ Durnf. and East, 4.— CoHrp. (y) 7 DurDf.and East, 4 per Xorrf 

r \*2** ■*® ^ ^"^ Stoind,!, (I.) iTCTtyon.— His Lordship said, that in 

YX *J« Impey, K. B. 145. a bailable Writ the latter clause ii^ 

\J , Jr^ '75.— 11 East 118. « andolfoto answer to a Bill to be 

^ Vent. 28.^2 Bur. 967. filed.**^? Dumt and EMt, 4, 
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rest, on summary application the Court set aside the 
proceedings, although the Affidavit suggested that 
the Defendant was about to leave England, and go to 
parts beyond the seas ;(') and it was emphaticalfy 
observed by the learned Judge, (^) ^< That, for his 
'* part, he could not concur in giving the sanction 
** of the Court to the practice of suing out the 
•* writ Ae/bre the cause of action arises^ although 
*^ in a late stage of the cause, such an objection shall 
'• not be allowed to defeat the action/*(*) 

There are, however, some few cases determined, 
wherein it may at first appear doubtful whether tlie 
eause of action has or has not yet arisen ; so, where 
goods were sold at credit, and the vendor discovered 
that the purchase was fraudulent, it was held he might 
sue the vendee without waiting the expiration of the 
credit ; (^) so on an agreement '^ for three months 



(») Kerr, v. Dick, 2 Chittj, Rep. 
1 1.— In this case the Defendant bad 
previouily obtained a conditional nda, 
that die bail bond should be delivered 
up to be cancelled, against which 
cause had been attempt^ to be shewn 
without effect, and it was made abso- 
lute with costs. If a Writ is set aside, 
it is as if no Writ had ever existed, 
dierefore such process would not bar 
the statute of limitations. However, 
in another case, an amendment was 
allowed after nonsuit, when the Jresh 
action would otherwise have been 
barred bj the statute of limitaUons. — 
See Dartnell, v. Howard, and Olbbs, 
9 Chittj, Rep. S8. 

(a) Abbott, C. X— S Chittj, 13. 

(6) For the fttftherance oT justice 



the Court have said, that when a 
cause comes to trial at nisi prius, the 
titae of suing out the process may be 
enquired into, for the purpose of sus^ 
taining the Action, but not for the 
purpose of defeating it : because if the 
Defendant meant to dtfeat the Ac- 
tion, on the ground that the cause of 
Action did not arise until after the 
writ was sued out, he should have ap- 
plied promptly to the Plaintiff to 
correct his error before he proceeded 
further, or to the Court to set aside 
tile proceedings before the cause goct 
further ; this was the doctrine laid down 
in Best v. Wilding.— 7 Dumf. and 
East, 4. 

(t) I Ei^nasse, N. P. 43a So 
where A advanced money to B, to be 
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*' credit, and if further time desired, a bill at three 
*' months/' it was considered that indebitatus as- 
sumpsit would lie at the end of the ^rst three 
months, if no renewed of the Bill had been de- 
manded. (<<) 

In serviceable process, a Plaintiff is entitled to re* 
cover for goods sold, and delivered upon credit, for a 
certain time, it appearing by the special memorandum, 
that the declaration was filed on a day stibsequent to 
the expiration of the time of credit, though the writ 
appeared to have issued previously thereto ; — but if the 
Defendant had been actually arrested before the cre- 
dit expired, it seems that he would have his remedy in 
damages.W However, it is clear, that an Indorsee of 
a Bill of Exchange may sue an Indorser immediately 
after refusal of acceptance, (f> and the same doctrine 
obtains, likewise, as against the Drawer.(^) 



returned in tJiree montfii, unless B, 
within that time procured an Ap- 
pointment for A, which B. knows to 
be unattainable, A. may recover the 
amount without waiting for the ex- 
piration of the three months. 2 Es- 
pin. 522. 

(d) 2 Star. 227. but see 4 East, 
147. 

So an acceptor giving a Bill as a 
security for freight, and under a stipu- 
lation that it should be renewed for 
three months, if the charterer was not 
then returned, jtrovided the party make 
*• application for mck renewal, the 
Plaintiff may bring his action before 
the expiration of the three months. — 
2 Starit (N. P.) 286. So where a 



Bill is given for goods and not ho- 
noured, in an Action, the Plaintiff 
may recover on the Count for goods 
sold, although the credit is not ex. 
pired, and ^e Plaintiff need not ac- 
count for the Bill ; and after one re- 
fusal the holder of a Bill is neither 
obliged to present it a second time nor 
return it. — 7 Taunt 512, 1 Moore, 
61. 

(e) 4 East Rep. 75. 

(/ ) 4 Espinasse 268, and the King*8 
Bench discharged a rule for setting 
aside a verdict for Plaintiff, ibid, and 
see 3 East, 481.— So in Smitliwick v. 
Osborne, 0. P. East. 1820. 

(g) S. P. as to Drawer Bull N. P. 
369.-*Doug. 55, 
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Should the Plaintiff sue out Process before the 
cause of Action arises, and the Defendant be aware 
thereof, it is competent to him to tender the debt 
without costs ; and if the Plaintiff reply a writ issued 
before the tender made« the Defendant may rejoin 
that there was no cause of Action at the time when 
the writ issued ; and the replication, in such case^ 
makes the capias the commencement of the suit, thus 
affording the Defendant the same benefit the Plaintiff 
has from the Process. (*) However, it is no plea in 
abatement^ that the cause of Action accrued after the 
Action brought.(«^ 



(A) 1 Wilt, 141. (t) « Lord Raymond, lS49.-^faB 

2 Chitty, 11, 12. 
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IHrtUum, ^tk€ Writ. 

The serrice of process being substituted in lieu qfan 
arrest, (') the Capias ad Respondendum W should be 
directed to the sheriff (^) of the county or city where 
the dtfendant shall be served therewith ; and although 
this was formerly considered immaterial, ("0 it has lat- 



(a) 8 Chitty, 357, per Bayley, J. 

(b) In the English Ezch. the quo 
minut is introduced into this writ like- 
wise, end it is called a caputs quo minus 
ad respondendum,'-'BAm. 25. 

(c) The sheriff is the immediate of- 
ficer of the King's Courts, to whom, 
generally, all writs are to be directed, 
and he is sworn to execute them with- 
out favor, dread, or conruption.-<-Dalt. 
96. 

(d) See 1 Sellon. 78. 
in the edition printMl in 1798, we 

find "ala^tatis not confined ^to any 
** particiiUur eounti/, andma]rbeserTed 



S 



*' even in Middlesex*"— 1 DumCand 
East 187.— 6 Dunt and East. 74.— » 
8 Dumf. and East. 895; - but he add% 
page 78, a latitat and capias are gene- 
rally directed to the sheriff of that 
county where defendant is likely to be 
found. 

In the case 6 D. and. E. Lord Ke. 
nyon observed, '* It seems to me 
** that the late determination alluded 
** to decides this case; it does not ap. 
'* pear more otgectionable to serve a la^ 
•* tilat in Middlesex tiian in any other 
" Ml j^sng county, if it gives perscmal no- 
** tice to tiie party it is sufficient, pro- 
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terly been determined otherwise in all the Courts 
here ; and accordingly, where a defendant was lerved 
in Kildare, and the writ was directed to the county of 
the city of Dublin, this Court set aside the proceed- 
ings, (') and on discussion of a similar pointy the 
King's Bench and Common Pleas held the irregular 
fity Jotal i (f^ soa, bill of Middlesex must not be served 
ill London or elsewhere out of its proper county ; to) 
and in the Common Pleas it is held that a Capias di- 
rected to the sheriff of one county cannot regularly 
be served in another, (^) although it happen that the 
same officer is Jilazer for both counties. 

However, it seems that the latter Court will nol 
quash a writ merely for being served in a wrong 
county, (0 and process served in a county a^oining thtft 



** Tided it be not a baiUMe procew ;*' 
but Me Doug. 569, and 1 Durnf aod 
£. 187.— Co«<ra et to a bill of Mid- 
dliiex; yet the dediion was that a la- 
titat nrfght be lerved in tmy county. 

(tf) Greagh v. Hunter, £xch. £. 
1889.— Henry v. Gilletpie, £zch. £. 
1883.— So in Muphy v. Power, £zch. 
IVinity Term, 1822. 

(fj C. P. (Ire.) £. 1822.— Fair- 
field V. Blake. 

(f ) Doug. 584.— 1 Durnf. and 
187.— 1 £ip. Rep. 42 —So a la- 
titat cannot regularly be senred in any 
otiier county than that to the sheriff of 
which it b direetad.— See 4 M. and 
8el. 418.— 1 Chitlgr, 15.— (c.)* How- 
«?er lee Doug. 364.*-l Dwrnf. and 
£ast. 187, as to a biU of Middlesex, 
and 6 Durnf. and £ast 74.-8 Durnf. 
and £ast 235. — Semble contra. 

In the C. P. and K. B. West— In 
general, there are d^ff^rfnl FHacevefiir 
the feofro/ oountiei^ though thif it nol 



invariably so; and even where the 
tam€ officer is filaier for tuto counties 
the serrice must be in the county to 
the sheriff of which it is directed.— 
Seel Chitty, 15.— (c).— And if there, 
fore the misdirection of writs were per- 
mitted, the right of the individual 
might be infringed upon, 7 Taunt 833. 

(A) 1 Tidd. 190.— £dmd. 182.— 
1 March. 9, and 1 Moore, 899 i but 
see 6 Durnf. and £ast 74. 

(i) 1 March. 9.— Although Burton 
says the quo minus mint be senred in 
the county to the sheriff of which it is 
directed, Burton, 109 ; yet Mannixv 
(18- 13} observes, ** as writs in tins 
** Court are iuued to different sheriffs fy 
** the tame qfficer, and the prsecipes for 
** the different counties are entmd in 
** one book, and not filed upon distinct 
** files, as in JT. ^. it is uumI to serve 
** in one county prooeii dincted to the 
<• sheriff of another." 
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into which it issued, will not be set aside if there be 
any doubt about the boundaries ; ('') and the affidavit, in 
support of the motion to set aside the service, must 
negative any such doubt (0 that the process was served 
on the cofifines of the proper jurisdiction, and shew 
there was no dispute as to the boundary \ (*") nor will 
the Court determine disputes as to boundaries upon 
motion, C*^) although it is said the Judges are bound 
to take judicial notice of the division of the Realm 
into counties. (<») 

If it be doubtful in what county a defendant may 
be found, it has been decided (on an application for 
the master to review his taxation,) that the officer was 
justified in allowing the expense of two writs against 
the defendant ; (^) and this necessity must exist where 



(*) 



V, Walters. — I Chtttj, 

14 (15.) 

(/) Swim v. lIHUiams.—! Chitty, 
15. 

(m) Cbitty says, the law is clear, 
Aat the Courts wUl set ast'de the ser- 
Tice of a writ in a different county 
from that to the sheriff* of which it is 
directed, provided no dispute exists as 
to the boundaries of the two counties. 
1 Chit, in notis 15.— So where a bill 
of Middlesex was served in the parish 
of St. Giles, Cripplegate, in the city of 
London, it was deemed sufficient, be- 
ing on the confines of the county of 
Middlesex.^1 Chitty, 335 —Ellis v. 

1 Chitty, Rep. 333 

So process served in a county adjoining 
that in which it is issued, will not be 
set aside if there be any dispute about 
the boundaries. — 4 M. and S. 412.— 
7 Taunt 233.— 2 March. 550, S. C. 
I Moore, 299. 



(n) 1 Dumf. and East 187.— 1 
Will. 77.-4 M. and S. 412.— Doug. 
384. 

(o) Deybers case. — 4 Bar. and Aid. 
246, and cited in 6 Bar. and Aid. 17. 

(p) Morris v. Hunt. — 1 Chitty. — 
Rep. 544.— >In Morris v. Hunt, it did 
not appear that the writs were concur* 
rent ; the attorney for the plaintiff* hav- 
ing enquired at defendant's lodging in 
town, found that he was then residing 
in Hampshire, into which county he 
directed a writ, but previously to its 
being served, the defendant came to 
town, and it was then rendered neoM- 
sary, in order to reach defendant, to 
sue out other process; and as the attor- 
ney had an adequate motive for so su- 
ing out the two writs, it was adjudged 
that the officer was justified in allowing 
the exj)etue of them.— See iM' 39S^ 
and 2 Taunt 67, 
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there are several defendants residing in different coun- 
ties. 

If a capias is to be served in a city or corporate 
town^ and one of the sheriff be a party to the suit, 
the writ should be directed to the other ; <«> and if it 
happen, in such case, that both sheriffs are parties^ or 
where directed to a county if the sheriff thereof is a 
party, then the process should go, in the first instance* 
to the coroners of the county, W or city, or any of 
them ; but by the 3d Geo, IV. to regulate the qualifica- 
tion of persons holding the office of coroner C«) in 
Ireland, it is enacted, " That no writ or procees in 
** any civil suit or action shall, in any case, be award- 

I 



(f) Tidd. 172, 5 M. and Sel. 144. 
1 Salk. 152. 

In practice in this Court, it is usual 
to direct executions in such case to 
both sheriffs, and deliver it to the sheriff 
who is not a party ; so in Magee v. 
Keough, Ex. M. Term, 1822. by the 57 
Geo, III. chap, 68, the sheriff may make 
like return against body, lands, and 
goods of former sheriff, as of other 
persons. If a writ be agafnst the late 
sheriff, it may be directed to the pre^ 
sent. — Impey. — C. P. 94. 

Where the slieriff is defendant, or is 
plaintiff] and named sheriff in the 
writ, or it is suggested and admitted that 
he is tenant or kinsman to one of the 
parties, the writ is directed to the co- 
roners of the county, who must all 
join in executing it ; and see the 
statute. — Henry VIII. ch. 4.— Bro, 
Fro. 9, 14, 4, 65, 70, 172.-- If a 
sheriff execute mesne process at his 
own suit, he may, upon a suggestion 
and nient dedire, have subsequent pro- 



cess directed to the coroners, — Kcil>iRi 
96. (b.) 

It is no ground for awarding pro- 
cess to the coroners,- that tliere is no 
sheriff.— 1 Salk 152.— Fitz. Pro. 92, 
or that he is dead, ibid, Bro. Process, 
70.— For if a sheriff die in his year of 
office, or before he is lawfully suspend- 
ed, the sub-sheriff shall continue to act 
in his name till another is sworn, and 
shall, in all things, be answerable as 
his principal would.— 12 Geo. I.chap. 
4, sec 6, (Irish.) 

(r) 1 Bla. Rep. 506.— If the she* 
riffs and coroners are all parties to 
the action, the writ is to be directed to 
Elizors — 3 East. 141, and 2 Bla. Rep. 
911. 

(») Chap. 115, sec. 6.— The act 
empowering coroners to execute writs 
after a return by the sheriff, (which is, 
in a great measure, abrogated by this 
statute,) will be fully noticed in ano- 
Aer place. 
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'^ ed to any coroner in Ireland^ except in cases in 
'^ which the sheriff to whom such process should be 
** awarded shall be interested in the suit, or shall be 
** of kindred, (0 either to the plaintiff or defendant ; 
«' any law, usage, or custom to the contrary in anywise 
^' notwithstanding." However, it is observable^ the 
law remains as before in corporate towns, &c.«^it being 
provided by the same act, C«) *< that nothing herein 
*' contained shall extend, or be deemed, construed, or 
'^ taken to extend to any coroner to be elected, or who 
" has been already elected to the oflBce of coroner for 
" any county of a city, or county of a town in Ire- 
'^ land, or to the town and libeities of Kinsale.*' 

If, therefore, a wjit (in any other than those ex- 
cepted instances) be directed to a coroner, it is irre- 
gular, for process addressed to a person having no au- 
thority to execute it is void, and the Court would 
quash the writ and set aside all subsequent proceed- 
ings. W 



•*»«• 



U) See the Stat Henry VIII. chap. 
4, 

(tt) 3 Geo. IV. chap. 115, sec 8. — 
If the first process go to the coroners, 
the subsequent proceedings sliall nut 
revert to the sheriff, though the cause 
for passing him over cease. — Bro. PrO" 
cesst 4 TiJes, 9.— Exon. 10, or a new 
sheriff be appointed —Bro. Froce5«, 
73, 118, 144, and see Bro. Pro. 155. 
By the 6 Ann chap. 7. — On return 
of *• non est, or nulla bona" to any 
niesne process or execution, the plain- 
tiff may take out the same or other 
mesne process or execution to may or 
•11 of the coroners €i the said coun^. 



If one of the coroners do not stand 
indifferent to the parties, the process 
issues to his companions, ita quod pr«. 
dictus. A coronator se non intromtt- 
tat— 31 Ass. 20. — This doctrine seems 
equally applicable to joint sberiifi.— 1 
Salk. 152. 

{v) Bracebridge v. Johnston.—! T. 
and Rr C. P. 12; and see 1 Chitty, 
K. B. 374.— However, if process be 
awarded to the coroners where it ought 
to be to the sheriff; yet if it is, per 
assentwn partium, and so entered c^ 
record, it shall stand, for '* omnia con* 
lenaus tollit errorem.**— Ca Lit 126, 
(a) tee alio Co. Lit 134. (b). 
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D^f€»imU*i Kame, 

ft is essential that the Defendant be well named by 
his Christian and Sirname in the Process ; ^^) and if he 
has mare names than two, (') they should all be in- 
serted ;* and where one was left out, proceedings have 
been set aside,(^) although where (in such case) the 
Defendant himself omitted one of the names in his 
dealings with the Plaintiff, the Court held he could 
not make the omission a ground of setting the pro- 
ceedings aside ; (*> but transposing the Defen^antV 
names has been considered fatal, for when he was 
baptized " Richard JameSy*^ and the Process stated 
" James Richard^^ it waa held to be a misnomer, 
pleadable in abatement. W 

Where a party has misrepresented himself, and as- 



(w) Where the Defendant, on being 
aenred with a copy of a writ by the 
name of "John,** obaenred, his name 
was '* Nicholas" and the person who 
served the process was about to alter 
the name, when the Defendant said, 
** Never mind ; I am the person ; I 
will take care of it**— The service was 
set aside. — Israel v. Middleton, 1 
Chitty, 319. 

(x) A man cannot have two Chris- 
tian names. — Tidd, 458. 

* 1 Marsh. 499. — Wherefore any 
name intervening, the Christian and 
final Stmame must be treated as part 
of the surname. — See 2 Chitty, 335 — 
(Hutohins o. Gilbee) where the Plain- 
tiff*s name was stated, in the com- 
mencement of the declaration, to be 
«• James 7o^ Hutchins;*' and the 
Defendant demurred, specially thait the 
PlaiatiflT was named throughout, in the 
subsequent part of the Declaration, 
'* said Jbmet ** onl^ ; it was held suflB- 



cient, because non constat, but that 
** ToU" was pari of the sirname ; so it 
is no objection to a declaration that the 
parties, having been called once by 
their names, are designated ** Plaintiff 
and Defendant" in the subsequent 
parts.— 6 Taunt 121.--2 Marsh. 101. 
S.C.— 6 Taunt 406, 

Q/) 1 Marsh. 499.— A Sheriff's 
officer cannot justify an assault and 
false imprisonment of J. C S. by shew* 
ing that a latitat issued against ** J. S.*' 
and averring that it issued against 
" J. C. S.** by the name of « J. S." 
** and that they are one and the same 
person,** there having been no aver- 
ment that « J. C S." was known as 
well by the name of " J. S.*'—8 East 
Rep. 323.— And see 6 Durnf. and 
East. 234, and 1 Marsh. 75. 

(z) 6 Taunt 530,-2 Marsh. 230, 
s. c. 
(a) Jones v. Maquillin, 5 Durnf. and 
East 195. 
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sumed a name that does not belong to him, it if not 
permitted him to take advantage of his own "wrongful 
act, (^) so as to enable him to avoid the consequences 
of it ; (s) so where a Defendant being asked whether 
his name was not " J. P." answered in the affirmative, 
upon which Process issued against him by that name, 
and his goods were taken to compel an appearance, it 
was held he could not maintain trespass. W 

If the Defendant's Christian * name be altogether 
omitted, it is clearly irregular ; and in some recent 
cases, where the initials only of the Christian name 
were inserted, the Courts have considered the objec- 
tion fatal, ('> as not being sufficiently descriptive; and 
it was so decided, although the debt arose upon a Bill 
of Exchange, to which the initials only were signed ;(/) 
nevertheless this objection had been considered imma- 
terial formerly. \ 



{b) See 2 Stark. 314.— Where B. 
C. obtained credit from A. represent- 
ing himsdf to be jD. C. under which 
name he was arrested, it was held that 
the Sheriff was justified in detaining 
B. C. though not bound to do so ; 
and the !K. B. set aside a nominal ver- 
dict for the Plaintiff.— 1 B. and A. 
647. 

{c) For mistakes induced by his own 
affirmation cannot give him a right of 
action. — Per Lord Ellenborough. C. J. 
1 Bar. and Aid. G50. — See also 6 
Taunt 520.— 2 Marsh, 230, s. c. 

(d) 3 Camp. 108, and see 1 Lutw. 
894, and 3 Taunt 504.— So where 
process issued against a person who 
^pt a shop, over the door of which 
**< written "John P — --»" he is 
^**JP1^ from saying his name is 

W. p." i^nd not " J. P."— /Wrf.— 
vamp. 108, But Burton, (137,) says, 



attaching a wrong person is false im- 
prisonment, though he declare himseir 
to be the Defendant—See also Hardr. 
323. 

• 1 Chiity, 397. 

{e) 1 ArchhoUt 5, who quotes MS* 
M. 1820. — In this case the writ stated 
the initials merely of the Defendant's 
Christian name, thus: " E.D.Colviile" 
The Court ordered the bail bond to 
be delivered up to be cancelled, though 
the defendant signed the bail bond, 
and the jiromissory note on which the 
action was brought in the same man- 
ner ; for they said " £. D. was no 
Christian name, no man was ever bap- 
tized by such a name.*' And see 1 
Brod. and Bing. 529. 

(/) Reynolds v. Hankin. — 4 Bar. 
and Aid. K. B. 536. 

f Howell V. Coleman. ^2 Bos. 
and P. 466.«-'In tfiis case it was held 
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This Court will not countenance the practice of al- 
tering writs after passing the seal office ; fe) and when 
a Capias was so altered, the proceedings were set 
aside ; (^) therefore the introduction of any additional 
parties (') afterwards is irregular. 

The Defendant ought to be described correctly; 
and it is said, if there are more persons of the same 
name, " as senior or jwmor/*W but is not required 



that the Court would not set aside the 
proceedings, or order the bail bond to 
be delivered up> because the Defendant 
had been arrested on a special Capias, 
in which, as well as in the affidavit to 
hold to bail, the initials only of the 
Christian name were inserted ; and it 
was observed, '* That he had not been 
arrested by a wrong name.**— 2 B> and 
P. 466 — And see a case. — 2 B. and 
P. 51. 

(|r) So a fine was imposed by the 
Exch. West, and the actor committed 
to the Fleet for an erasure of a writ— 
£. 1, Ric. 2. In Qffic: Plit ' M& 
Burton, 102 — See Rule of this Court, 
11th February, 1714, by which it is 
directory to the <^cer not to recave 
pleadings with interlineations ; and see 
also Rule of the K. B. and C. P. West 
3d April, 1747, quoted 1 Chit, in 
notis, 320. 

(A) See Looney v . Carroll, Eich. E. 
1822.— In this case the application 
was made because the writ was allied 
to have been altered, without being re- 
sealed (which is not allowable ;) but in 
the K. B. West, in a recent case, it 
was held that before a writ is returna- 
ble, it may be altered as to the return 
day, without being re-stamped, provided 
the last return day be not beyond the 
time at which the writ might at first 
have been made returnable.— Dundas 



and another v Hammond, 6 Bar. and 
Aid. 1 1 1 —See 1 Chitty, 320^ in notis. 
It was said the rule is, that beforg a 
writ is returnable, it may be altered and 
re-sealed in the manner here stated, 
prpvided no term intervene between the 
teste and tlie day on which it is ulti- 
mately made returnable; but a writ 
cannot be altered without being re- 
sealed ; and the parties must be served 
again, and the Waiver of a misnomer 
in the writ will not cure the defect, 
and the proceedings will be set aside 
(in the K. B ) but without costs. So 
process^ with the names of foiur De- 
fendants, one of them being misnamed, 
may be served upon the three whoee 
names are right ; and if the name of 
the other be afterwards altered, and 
the writ re-sealed, it is good against all. 
Anon. Chitty in notis, 398. The prac* 
tice of the Common Pleas seems nearly 
similar as to re-sealing writs before 
they are returnable. — 1 Chitty, 319— 
321—398. (a.) 

(0 Barnes, 25. — 2 Howard, 339, 
and see Quinn's v. Morrison. — Exch. 
T. 1822. 

{jk) 1 Sellon, 80. — The omission of 
a party*^B addition (the younger) is not 
a fatal misrecital in a record where it 
gives rise to no ambiguity — 1 Camp. 
15.-6 Esp. 116. So if a declaration 
describe a 'vi rit as having issued against 
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2}^mdani't Nmm. 



to set forth his addition or place of abode ; O and in a 
recent case it was determined, when sued as Executor 
or Administrator^ that it is unnecessary that the De- 
fendant's special character should be mentioned in the 
process, ("•) the object of which is merely to bring him 
into Court, it is the declaration alone which dis* 
closes the ground of action ; but this does not hold e* 
converse ; for where the process was against the De* 
fendant as Executor^ and the declaration was filed 
against him in his own right, this Court, on motion, 
set aside the declaration, and all proceedings had 
thereon, with costs ;(") so where the Plainti£& declared 
generally on process sued out by them in a representa- 
tive character, as Assignees of a Bankrupt, the variance 
has been held fatal, and proceedings set aside ; ^) and 
where he sued out a writ as Executor, and declared in 



M. B. and it appear to hara unicd 
against M. B. qfnnster, the vaiianee is 
imroateriaL <S!0CtK,iftha writ be against 
' M. B. and the declaration describe it as 
lumng issued against M. B. spinster,'^ 
SI Esp. 726-7.— And see 1 StariL. 106, 
and 1 Man. Exch. Prac. 1 15. 

0) It would be very desirable <faat 
the Defendant's addition were given, 
for in many instances it has happened 
that the sale of estates has been delayed 
on account of judgments in case ap- 
pearing i^nst persons of the same 
nances as the Seller ; and in a few cases 
the purchase^ of necessity, has been 
given up altogether upon this ground. 
See Rule of West K. B. as to Baila*- 
Ue Process, H. 1822, and Exch. H. 
1822, cited.— 5 Bar. and Aid. 560, 
•and 1 Dow. and By. 471. 

(m) Watson v. Pilling. T. 1821,— 



S Bred, and Bing. 4. — Though it waa 
it was admitted that Plaintiff might 
declare specially on serviceable proceaa 
sued forth generally ^ yet it was con* 
tended this did not extend to the De> 
fendant; for if this practice were aU 
lowed, ii xvould greatly inconvenience an 
Administrator, as he could not safely 
pay simple contract debts after the 
commencement of an action, and before 
the filing of declaration —Per HuUock, 
Col.'^See Ezors. Saul o. Leonard, 
Exch. East 1823. 

(n) Kanev. Kennedy^ Exch. 26lii 
June, 1776. 

(o) Assignees Cochran v. Ford, £• 
55 Geo. III. K. B. Tidd, 459. And 
as to the practice in qui tarn actions 
where the doctrine was most rigidly ad- 
hered.— See 1 Sellon, 79-80. 
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his own right, it was deemed sufficient ground for 
authorising the discharge of the Defendant out of 
custody,(rf though formerly it was considered that if 
the process were j9ar/ict^/(txr to answer A. B. o^ Eae* 
cutor^ or the like, PlaintiflF might have declared gene* 
rally ^ and not as Executor. (0 

In all mesne process the names of Jour defendants 
only are to be inserted, which seems a rule universally 
adopted in the English Courts ; C"*) and in a servicea- 
hle writ this number may be included, although the 
cause of action against them be distinct and sepa-^ 
rate ; (') it will be seen, however, that this does not 
obtain in bailable process ; <0 but in such writs, even 



fpj 8 Durnf. and East. 416, and 
see 5 Durnf. and East. 402.—^ Wfls; 
61.^1 Boa. and Pul. 589 VHls. 

(9) Sellon. 79. — This, however, did 
not hM good as to process sued out, 
fiM iam, ^ Plaintiff counted generalfy. 

(r) 1 Man. Exch. Pra. 59, SOUm, 
80. — Tidd. 168, 169.— Cromp. 25. — 
I Howard, 88, and ate rule as to aft* 
tachment of privilege, 4 Durnf. and 
East 697. -1 Bo$, and P. 49.-1 M. 
and S. 55. 

In the K. B. and C. P. in Ireland, 
the plaintiff is not confined to insert- 
ing only /mr defendants. 

(«) So in Ezdi. West, the subpos- 
na may be directed to amy four defcoid- 
ants, Edm. 42, 2 Durnf, and East, 
258— This rule allowingyour defend- 
ants in one writ grew out of the abuse 
of the process, as it was a common 
praelice to introduce a greater nmnber 
to save tiie stamp duty.-^iS6e 1 Bingh, 
49. 

(0 Only Hie de&ndint or defend- 



ants in one adion can be included in 
baUohU actions jecKS, if Ae writ be 
not baUaJUe^ 4 Durnf. and East 495. 
And if plaintiff hold two defendanto to 
htSi jointly t and declare teverally, the de- 
daiation and subsequent proceedings 
vrill be set aside; see Tidd. 169, and 
the cases quoted; Sellon, 81. — 1 If. 
and S* 5^ unless, indeed, it was by 
special order of Uie Court that Ifaii 
plaintiff dedares againtt one of many 
defendants ; see Fhibba v. Healy*s 
Ex Hil. 1819, so in the Ezdie* 
quer. West, a Venire ad Respcm* 
dendum cannot issue to several de- 
fendants for distinct causes of action, 
1 Man. Exch. Fnu — But a subpcsna 
may, as no place is named in the wiil^ 
and it does not specify the nature of 
the intended proceedings, it may be di* 
rected to any four defendants, tho^h 
residing in different counties, and sued 
upon dktinct causes of action; 1 ICan. 
Exch. Pka. 59. 
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Defendtnu*» Name, 

* 

for a joint action, there can only be Jour defend, 
ants. (•») 

If the plaintiff hath a joints or joint and several 
cause of complaint against more than Jour persons, he 
may introduce the name of one or more in one writ, 
and the rest in a second ; but he must have an additio* 
nal writ ; W and by a recent decision it appears, that it 
is competent to him to sue forth bailable process against 
some^ and serviceable process against others of several 
defendants, as the only object of the writs is to bring 
them into Court. (*^) 

In some cases, the Courts considered the Christian 



(u) Iropey K. B. 147. — Manning 
sayt, '* However reasonable this rule, 
allowing only four defendants may be, 
with respect to defendants sued for «e* 
parole causes, there seems to be an in« 
Gongniity in suing any number of joint 
defendants by separate process, and the 
practice has probably originated in a 
mistaken application of a regulation 
originally intended for defendants sued 
for distinct causes of action,** Man. 
Ex. Fra. 60.— See Barnes. 405. 

(•) 4 Bur. 2419.^Man. Ex. IVa. 
59, 60. 

(w) Christie v. Walker, and 4 
others.—! Bing. 48. — T. 1822.— -In 
Turner v. Portall, bailable and service^ 
able process was employed against 
different defendants.— 2 New RepC. 
23 1 « and in Christie v. Walker 
and four others, the plaintiff on the 
4th May, sued out bailable process 
against WaUcer, in which he only was 
named, and on which he was arrested, 
and put in and perfected bail in Eas- 
ter Term. 

On the 11th May plaintiff sued 
out serviceable process (in which the 
"bur other defendants were named, but 



not Walker) returnable on the morrow 
of the Ascension, and afterwards a 
declaration of Trinity Term was de- 
livered against him, together with the 
other four defendants ; and it was 
held, 

1st That the declaration was not ir- 
r^ular. 

2d. That process may be baHaUe 
against some, and serviceable against 
others of several defendants. — It is to 
be obsenred, that ^e affidavit to hold 
to bail was drawn including the Jive 
defendants. 

See also Grent i^rainst Abbott — 
Easter Term, 1818, cited per CoL jirg. 
3 Man. Kxch. IVa. addenda, 626 ; 
where it is said, that the C. P. have 
lately determined that a plaintiff* may 
declare against ttoo defendants, of whom 
one appears upon an original fuare 
dausum fregit, and the other is sued 
by special capias, 

I have not met with any case, simi* 
lar in practice, except Boswell against 
Russell and another, where two writs 
were isstied, and the plaintiff* after- 
wards joined the two defendants in one 
didantfjn.-i>H. 1825. Exch. 
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name introduced into process, synonymous with the 
reUl and accustomed names. Thus, when the De* 
fendant was sued as " Piers^*^ instead of " Peter^^ 
they held it should be taken as one name, (') and ob- 
served, that where " Saunders** was introduced in- 
stead of ** Alexander** that it was well enough ; so 
" Joan** or " Jane** are but one name,(y) " and 
** Henry Prevost^** otherwise called " Henri**^ has 
been considered a good description of Defendant, on a 
plea in abatement. In these cases, however, it is pre- 
ferable to introduce the name by which the Defend- 
ant is usually known, or that, generally considered, the 
most appropriate name unabreviated. 

As to the surname^ the distinction, whether it is to be 
considered sufficiently descriptive or the reverse seems 
to depend upon whether it be nearly the same sound as 
the name by which the Defendant is commonly known, 
or otherwise ; — if the former, it has been generally held 
to identify him as the pei*son sued. W 

K 



[x) Cro. Jac* 425— -J9oM namct 
were uaed, intending the same Indi- 
vidual, in Acts of Parliament 

(y) i ' Chitty in notis, 515, In 
£cott V. Soami, 3 East 111, where 
Defendant was sued by the name of 
** Jonathan, otherwise John,** the 
Court held it no cause of Demurrer j 
for it should be intended that they are 
the iame Christian names ; and when 
a party was arrested by the name of 
*' BUkabiU^*^ and bail put in and jus- 
tified by the name of ** Betty** the 
Court ordcied the bail piece to be 



amended, on being rc-acknowledged, 
and on payment of costs of the irre- 
gularity. Croft V Coggs.. 4 Moore 
C. P. 165. But *« 4gnm*' and 
•• Ann'*—'* GOlian" and « Julian,** 
are diffi^^nt, so in Cra Jac 425. 

(s) See 1 Chitty in notis 659.— So 
- RennoW* for •* Rennoik^* waa con- 
sidered not to Titiate^ and 1 Chitty, 
660, in notis, where mispelling the 
Defendant's name, as by putting 
** Hem** instead of ** run** was con- . 
BicUred immaterial, for where there it 
only an inaccuracy in jelling, so that 



<'*» 



\» 
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It is said, that there k no necessity for any partkU' 
Jar number of days to intervene between the teste and 
return of writs analogous to our Capias^^O one day 
being considered enough \(^) and it has ever been held, 
that they might be sued out and made returnable the 
same dayiv^) though in an earlier case, the decision 
was directly opposite ; and it was considered, that if a 
writ be so sued out, it did not avoid the statute qfUmi^ 
iations .-("*) however it haa been usual in this Court to 
aliffw four days at least to intervene between the teste 
and return ; and there is some diflference in the word- 
ing of our process in this particular. ('^) 

In all mesne Process a term must not intervene be^ 



All Sundays except as return dayi, 
&c are called diet non^ and writs re- 
turnable on these days are not good. — 
1 Burton, 92. See 6 Mod. 148— 
196. 

(t) Tldd, 174.— SeUon, 82 — Cromp. 
85.— Man. Ex. Pra. 17» 60. 

(k) 2 Str. 917— Burton says, all 
writs except Sorefadas, and against 
Bail, may be sued out one day, and bo 
returnable the nexti p. 92. But see 
Man. Ex. Pra. 60. ** The Quomlnus 
and Capias may be made returnable on 
a general return day, or day certain, 
which may be the day on which Uiey 
are tesied ;*' and in p. 1 7, referring to 
the ybrm^r practice, he observes, ** It 
was formerly said, that the Tenire 
might be made returnable on any di^ 
after the teste (see Burt. 92 ;) but 
now, when expected to be personally 
•erred, it is frequently made returnable 
o** the day on which it bears teste, 
agreeably to the mpdern practice by 
I^tatin the King'^a Bench. 



(0 4 D. and £. 610. And 
Stat. 7 Wm. III. chap. 25, sec. 5, €. 
Man. Ex. Pra. 17. 

(m) Ld. Ray. 772, as being de £• 
In diem. — See Burt. 92. 

(fi) After the blank left to insert the 
form of the return, are added the worda 
** next commg .'*— Ex. Gra. On Fri- 
day next after eight days of the Holy 
Trinity next coming, therefore it is ad« 
risable to teste the writ on a day pre- 
ceding eight days of the Holy THnily, 
lest any captious olgection may be 
made ; that by " next coming" impli* 
edly is meant, in the following jtmk 
However, see Ld. Ray. 905, as to the 
exposition of words. *• When a pro- 
clamation was made on tbe 4tii /V- 
cember that an election would be made 
on the 9th of December then next fol- 
lowing, it was adjudged that die word 
" next" referred to the day, and not to 
tbe month.**— See Jones v. Morley, d 
Wm. III.cited.-~Ld. Ray. 908. 
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tween the teste (') and returiii for the cause would be 
then considered out of Court, and the writ absolute^ 
null and void ; (p) so, likewise, if a return were in* 
vented, that would happen in vacation, (?) the writ will 
be set aside, or if any but the camman Jarm adopted bj 
the respective Courts be introduced, it is also irre^ 
gular. C*") 



(o) Where it is material to distin- 
gttiib, the Court will cvmider the day 
the writ is sued out (which is vnilbnnl j 
nMnked upon the writ itMlf) as Ae 
tmbttance, and the teste as the fonu'-^ 
9 Bur. 962. For the true tfane of 
taking out a writ may be ayenred con- 
trary to the nominal teste.-—! Vent. 
569. 

(p) BhMsk. 846.— & a 3 Vm% 
S41. See Burton, 92. It is oQier- 
wise of an original writ, which may 
be made returnable ttoo or three terms 
i^Ur it b purchased, 2 Roll. Rep. 
443, and Manning says, ** on the same 
" principle, there appears no oljection 
** to issuing a Tenire returnable at any 
** distance of time.— Man. £xch. pra. 
17. In this Court the same practice 
has officially obtained as to all Writs, 
whether before or after judgment — 
However, it seems that in executions, 
if a Term intenrene, it is held imma 
ferial, 2 Salk. 700.— Lord Raym. 
775—7 Mod. 29.— 11 Mod. 50—^ 
tttuae the cause bong at an auf, there 
is 00 discontinuance by the intenren- 
tion of an unnoticed term, 1 Archd. 
259.— Impey, K. B. 471, and tiic 
party has no day in Court, 2 Salk. 
700: Esp. 611. another reason why 
A« distinction is taken between $nesne 
mod judicial proceM in this particular 
seems to be, that anciently an appear- 
ance could nf»t be enforced without an 
arreiit and by statutes 4 and 5 Wm. 
and M . dtxp, 21 £ng. and 8 Anne, 
dum. 9, Irish, if the Plaintiff did not 
dedara i^gainst Delendai^ before the 
end sf^ tk€i€rmntti aft^ the return 



of the writ, he might be dischaigad ; 
but if the Plaintiff were thus permit- 
ted to pass over a Term, Defendant 
might be imprisoned liMr an unreason- 
able time, and if the Plaintiff In bailable 
process thus passed over an inierveniHg 
Term an action for false imprisonment 
was adjudged to lie, 5 Wils. 541. 2 
BL Rep. 845.— S. C— Espinasse, 929. 

(y) Str. 399. — JSx, gr, in six weeks 
ff Easter. 

(r) So, 5 East, 291, where the re- 
turn in a Bill of Middlesex was differ' 
ent from the usual form, it was hdd 
irregular, although die ^y of the r^ 
turn was equally certain with tfiat in 
common use ; and Lord Ellenboroi^ 
said ** There was no reason for £- 
** parting from the settled forms whidi 
** had been always adopted in describe 
** ing the return days of the write-* 
** alUiough by computetion the Sheriff 
** might know as well on what to make 
** his return : If the known regular 
** forms were departed from in one 
*• instance, a thousand whimsical re- 
•• turns might be framed, and great 
** confusion introduced.*' — However, 
leave was given to amend. — See 1 
Chitty, 325. In C. P. an irreguhwity 
in the return of an attachment of pri- 
rilcge, being made returnable after ^ 
the Essoign day, and before the qumio 
die /io<#, Jnstead of a day certain in 
lull term,^wa^ allowed to be amended 
on pajrment of Costs, and costs of tfie 
rule by the Plaintiff—^ B.and B. 25. 

It is said by the Mirror (ck. 5. see* 
108,) that the fetums were originally 
ix«l by Alfred.— Howcrer that wmf 
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It is not necessai7 to insert in what rigkt^ or on 
what account the Plaintiff sues, (') whether as Execu* 
tor^ Administrator^ or Assignee: however this does 
not now hold e* converso, for if the Plaintiff sues forth 
a writ in a special character, as Executor, &c. aqd 
afterwards count generally, the proceedings clearly 
would be set aside. (0 



be, they were certainly lettlcd as early 
as the thne of Henry the ThircL— See 
51 Henry III. ttat 8. S Blac. Com. 
877.— lliough this Is denied by {Sd- 
Ion) Page 8. 

It may be proper to notice, that there 
is no distinction taken as to the return 
Ph)ces8 of with regard to theperum bif 
or against whom it it sued out ; but in 
the C. P. West there is a difference 
made in the return of Wriit at the 
juit o^ and against Attomies, in which 
cases, they are uniformly retnmabk 
on a day certain, because of the pre- 
sumed daily attendance of that officer 

in Court, 3 Wils. 58 Impey, 516.^ 

However this does not hold when an 
Attorney is taken in execution, for in 
such case he is out of Court, und has 
no day therein.— Impey, C. P. 516— - 
3 WUs. 58. 

(*) WcaTers' Co. v. Forrest, Stra. 
1238.— Bla. 72^2. So in Mathers «. 
Leonard, Exch. £. 1833. It was'fop- 
merly considered, that if the process 
were particular to answer A. B. Et» 
ectUor, Plaintiff might have declared 
generally, and not at Executor, S ee 
1 Sellon, 80.— But see 5 Durnf. and 

East. 403. 

In a recent case in an fiction of tro- 
ver for goods, one of the Plaintiff's 
witness stated, on cross examination, 
tluit he had heard the Plaintiff say, he 
had been discharged under the Lords' 
(Insolvent) act subsecjuently to the 
sale of the goods. A verdict bavii^ 
hMo found for the Flaintiil& the CoMt 



dischaiged a rule nisi to set it aside, 
which was moved for on the ground 
that Plaintiff's declaration shewed he 
had no right to aue.— Summerset v 
Adamson, 1 Biog. M. 1882. p. 73. 

A Plaintiff may shew that he is the 
intended Payee of a bill, which purports 
to be payable to a person of a different 
name. — 2 Stark. 29. But it seems 
that the declaration should allege the 
promise being made to pay the Plain- 
tiff by the name in the bill, otherwise 
the variance will be fatal.— i&Mf. And 
see 3 Bos. and Pul. 559—4 I>. and 
£.88. 

(0 So if the writ be as wfsf^^fitfe of a 
Bankrupt and the declaration generally ^ 
Meggsv. Forde, £. 35 Geo. Ill, — 
See Tidd, 459.— 1 Sellon, 80. But in 
marked writs the bail are discharged, 
though the Plaintiff may proceed. 

So if writ be special at Exeeutor$, 
and he declares generally.— 8 Dumf. 
and £ast 416, and 3 Wils. 61 — I 
Bos. and Pul. 383. Or if process is 
sued out as against an JExecutar, .and 
the declaration were against him as 
AdrnvMstrator, it would be irregular«— ^ 
I. T Rep. Vernon and Scriven, |14. 
So if Plaintiff is stiled Executor in 
subpcena, and process of ccmtempt.d** 
scribe him b& Administrator, — fhid— 
And where the Defendant sued sped- 
ally at Executor^ was declared against 
in hit own right, this Covat set eside 
the declaration and subsequent pro- 
ceediqgs, wiik coi<#.— Kane v. K€!nn«« 
«ij» exflh. 86th JiiM^Jl77€. 
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Although it has been said that a misnomer of 
Plaintiff cannot be taken advantage of on motion»(») 
yet if his namQ be altogether omitted, the Defendant 
may apply summarily to set aside the proceedings ; 
for it is, in such case, as no process : (*') nor will the 
Courts allow an additional name to be introduced as a 
Plaintiff \vk any process ; W and if a writ be sued out 
in the name of one Plaintiff, and the declaration be in 
the names of two, it is bad. (') 

Where the Plaintiff's name in the writ was " Chris* 
topher^** and be declared as " Christian^** an appli- 
cation to set aside the declaration on that ground was 
refused, mth costs ; and it was observedi that as the 



(u) Idorley t>. Law, 8 Brod. and 
Bing, 34.*- If the Ptein/^ proceed bj 
a mrong name, it also affbrds no ground 
of nontuU at the trial, provided it ap- 
pears that the Defendant knew that the 
action was brought by the person who 
aetpally sues.-^ Camp. 29.-r-See IS 
Eaist lia— 1 B. and P. 40,. and see 
8 Anstr. 955, But a misnomer may 
be pleaded in abatement, where the 
Plaintiff misnames himsdf* — 1 B. and 
PuL 44. And a replication in such 
c«ae, that the Plaintiff was as well 
known by the o«e name as the otker, 
upon demurrer, was OTemiled. 

(p) And 16. 

Ifi) Binns and another v Pratt, 
Qotty, 369.>->Adamson .«. —— , H. 
1815. Jan. £9.— If there are two or 
more PlaintiHb dr Defendants of the 
same sbmames in the process, such sir* 
name ought to be applied to each thus : 
" Thomas Roe and Richard Roe," not 
** Thomte laid Bichfurd Roe."--See 
Quinns «; HorrisoD, Exch. T. 18S2. 

K — — , supra, on mo* 



tion to introduce another name as 
Plauitiff, Lord Ellenborough, C J. 
said, ** We cannot grant the rule^ for 
otherwise we may be applied to, to 
amend the writ, by adding one, two, or 
thtee names thereto ; and, in effect, a 
new action would be introduced by this 
expedient of amending -—Rule refused, 
1 Chitty 369, in notis. 

However, this Court allowed a de- 
claration to be amended, by addii^ 
thereto the name of a second person as 

joint PUintiff — Ld. Northland tv 

£x. Jan. 1823.— Same v Same tiu 

■ NoU'^ln these cases tlie De- 

fendants were attornies. 

But see hord Raymond, 771, where 
the Court refus^ an amendment in the 
name of the Plaintiff But a writ of 
error may be amended by atrikit^ t%u 
the name of one of the Plaintiffs in 
error. <-l Str. 683.-2 Str. 893.—- 
Ht^. 201.— -1 Barnard, K. B. 405» 
481, s. c—Cowp. 425.— S Bhk Rep. 
1067. 

(c) 1 Boa. lUid PkiL 383. 
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Defendant had not pleaded^ he had suffered no in- 
jury, (y) 

In the Exchequer it is not considered necessary, in 
practice, to state the particular cause of action (') in 
the process, and herein there is not any distinction be- 
tween serviceable and bailable C^) writs, which uniformly 
run •* to answer the plaintiff in a plea of debty** W it 
matters not what the real cause of complaint may be. 

Neither is the quo minus clause now inserted in pro- 
cess, i^) nor at any time has it been the practice, to in- 



(^) I. T. lUp. Ridg. Lap. and Sclio. 
18S, Hannaiiv. Nixon. 

(s) Andently, the tpeeial writt in 
dM Exdu Wdt described cireomtiii- 
tially, the contract or injaiy which 
iornied dia iuMact of the lait, as in 
the special Cwpim in tf s spas s or case 
in the Ku^s Bancfa.-— Man. Ezdi. 
FMl 15. 

Where the cauee of action docs not 
amount to af 10. in a superior Court, 
or 40t. in an infcrior Court, no spe- 
cial writ shall now be sued out.— See 
5 Geo. II. chap. 27.$ 5 English.-^ 
In the K. B. where Uke writ was in 
M trespass and assault,** and the decla- 
ration in trover, the Tariance was held 
immateriaL*-S Ch. 166. 

(o) See 7 Wm. III. chap. 25, by 
whidi the hood for defendant*s appear- 
ance, whore the true cause of action 
is not expressed in the writ, shall not 
exceed £40, and defendant to be dis- 
cb*>Bed on entering an appearance by 
an attorney ; and see 13 Car. II. sUt 
% cba^s, Engl. Md ibr the effect it 



had like to produce on the process of 
the King*s Bendb.-i^ Bla. Com. 887. 

(b) In the English Sxek, the writ 
analc^gous to the Capias in this Courts 
merely stales the form of the intended 
action as ** of a plea ai Irejpou,*' or 
«• of a plea that, he rerndtr to the said 
« platntiflE; the sum of £ whi«A 

** he owes to him, and unjustly de- 
«* tains.**— Man. Exch. Vnu 15.— See 
Edm. Pnu 25. 

In die K. B. the bill was framed 
only for actions of trespass.— Tidd. 
170. 

In the C. P. the ordinary mode of 
commencing actions is bycapiaa quare 
clausum frq^ Ibnnded on a presumed 
original, ^ to answer the plaintiff of a 
** plea, wherefore with force and arms^ 
** the etoae of the plaintiff at, &c. he, 
*< the defendant broke, &c.**— See 
Tidd. Appendix, chap- 8, sec 52. 

(c) In the English Exdieouer the 
quo minus clause is jf iff reldned, where 
the plaintiff sues at a dtUar to the 
King.--4foe Man« Exch. FhL 51-9.— 
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Cause (f Action. 
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troduce an " ac etiam** into ant/ writ in this Court, W 
whether for service or to arrest the defendant ; and al- 
though the process be so sued out, generally, ** in a 
" plea of debt^*^ the plaintiff is by no means re- 
stricted to declaring in the same form of action, as is 
expressed in the process. C"^) 

TetU qftke WriL 

As a capias must be now made returnable, so, like- 
wise must it be tested on a dies juridicus in Term^<^f^ 

L 



Appendix, 14-XXIII — Set Edm. 25, 
and Burt. 108. 

However, tiie want c^ the quo mi- 
nua clause at tlie conclusion of the de- 
daratioa in this Courts has been ruled 
not sufficient ground for a demurrer.— 
I. T. Rep. Aidg. Lap. and Scho. 857, 
and where It was omitted, *the Court 
have ordered an amendment, by add- 
ing it to the declaration. — Muiphy v, 
Stephens. — Exch. 25th Nov. 1819.— 
Ante 46. 

(d) So in the Exch. West 1 Man. 
Ezch. Pr. 89.— -Subsequently to the 
passfaiff of tiie 13th Car. II, chap. 2, 
{Eng.) which had like to have ouirted 
the Court of King's Bench, of all ito 
jurisdiction over civil ii^juries, wiihout 
force ; as their process was framed only 
for actions of tretpast, and as a de- 
fendant could not be holden to bail 
thereupon for any sum exceeding a^40. 
the method, therefore, was devised to 
preserve such jurisdiction to that 
Court, of inserting in the process an 
ac etiam or special clauses shortly de- 
scribing the true cause of action, in 
addition to the general complaint of 
trespMit.— TUU. 170, and tee 2 Bla. 
Goiii«98T. 



So in the Common Flees, where 
the sum for which an arrest is intend- 
ed exceeds £40, an ac etiam dauae it 
also inserted in addition to the ordi- 
nary clause of dausam fregit— >11dd. 
174.— See Impey, C. P, 88. 

This introductioii of the ac etiam In 
the C P. was iftade by Lord Chief 
Justice Norths in imitation of the ex- 
ample set by tfie King's Boich, and 
in order to save the suitors of hie 
Court the trouble and expense of su- 
ing out jpecta/originals.— 3 Bla. Com, 
288. 

(e) So in the Exchequer West it Is 
usual in practice to sue out a venire 
" in trespass^** in whatever form of 
action the plaintiff means subsequently 
to proceed. — Man. Exch. Bra. 15. 

(/) 2 Bur. 954— -ibid. 967—5 Bur. 
2588.-2 Blac rept |68J. s. c. Stra. 
599.'^Jincientfy Writs in the Exche- 
quer were both dated and made re- 
turnable ifut of Term, from the open- 
tfi; and shutting of the Exchequer; 
and within that time accountants are 
■ till cast out of Court ; and therefore 
it Is likely, that the course now used of 
adjourning all mattet depending be- 
tween party and ptrtj» Atm tiie laet 
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TnU ^ tkt Writ, 

Otherwise it is absolutely void ; to) and in this Courtt 
when sued out in Term time, it usually bears teste the 
same day, (*) though it may be tested of the first, or 
any other day of that Term, or of the last or any 
other day of the preceding Term ; W and when issued 
in vacation it is uniformly tested, of the last day 
of the term pastS^^ 

If sued out on the essoin day, (0 or between the 
essoin and sitting day in full Term, it hears teste of 
the day of the Essoin^ and it is witnessed in the name 



^ 



day of term to the first day of the next, 
is not very antient — Burton Prac. 91 » 
92— aiui ue 1 Wile. 155, Man. Exch. 
pra. 16.-»By the general order of the 
JBquity side of the Court, Na 3, it is 
directed ** That subpoenas be made re» 
** tamable in Term time, or in the 
'* four days qfUr Easter Term, or in 
** eight days a/ier every other Term,** 
to which is added as a note by one of 
the officers, *' (1 should appruhend) 
" that a subpoena in -Equity may be 
'* tested at any time.** 
— **In the case of McCarthy and Kelly 
a subpoena was tested on a Diet 
Kon, and solemnly determined by 
Lord Chief Justice Dalton, that it 
was regular to do so ; and be was 
of opinion, that a subpoena may be 
** tested and made returtuMe at any 
" time.** 

(g) Mesne Fh)cess tested in Vaca- 
tion is void, 5 Bur. 2588. Yet it is 
said that an Execution tested out of 
term is not void — 2 Bur. 118S, Im- 
pey (K. B.) 478. Lord Raymond, 
1067— and the C. P. amend all process 
in the Teste— 3 Wils. 454. 

(h) So the quo minus in the Eng- 
lish Excheq. may be made returnable 
on a gencoral retem, or on a day car* 
tain, «i4iich mi^ ^ iht day on wiiich 



«c 



M 



M 



(I 



the Writ is tested and issuing.—! 
Man. Exch. 60, 17.— In the K. B. 
similar process issuing in Term is 
tested the first day of temi, 1 Tidd. 
178— Man. Ex. 60. 

(0 5 Taunt 664.<-«It is no] irregu- 
larity that a Writ bears teste of tiie 
Term preceding that in which it is 
sued out, Man. Exch. pra. 130. — 

We have seen, if a Plaintiff prove 
a cause of Action before the Bill filed, 
though after the writ sued out, it is 
sufficient, as as well in bailable as 
conmion Process.— 7 Dum. and East, 
4. — So where a Capias against bail 
was tested of a day prior to the return 
of the cofo, against the Principal, but 
was not, in fact, issued till afterwards^ 
it was held regular, 2 B. and P. 235. 
And in the (Eng.) Exch. an attach- 
ment is frequently tested the first day 
of the Term, though the subpoena'on 
which it is grounded mai^ not kave 
been returnable till afterwards. Man. 
Exch. Pr. 43. and see ibid. 6a The 
practice in this Court is invariably 
to teste the attadiment subsequent to 
the return of the prior writ. 

{k) So— 2 Bur. 954— Bar. 407.^ 
1 Man. Ex. 60. 

(/} The iSw oia dojf is conmditni 
ftr waaaj purpoits the Jlrtt d^ ^ 
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Teste tf the WriU 

of the Chief Baron of the Court, ("*) and issues of the 
then year of the reigning King; ("*) if tested in ^ wrong 
year^ it is irregular. (") 

It has been observed, that in this Court there 
is not any original writ, (in which, similar to final 
process, it has been held, that the intervention 
of an unnoticed term is immaterial) and, we have 
seen that a Term must not intervene between 
the teste and return of any writ of mesne pro- 
cess ; (^) and that the writ may be tested before the 
cause of action arose (p) for the true time of suing out 
the writ, may be averred in contra-distinction to the 
nominal test ; (?) which will, in such case, be consi- 
dered as the^rm, and the day on which the process 
really issues as the substance ; (0 and although it is 



Term. The quarto die post vioxAy tok 
indulgence, 3 Dumf. and Eait, and if 
a writ be pleaded as sued out on a day 
between the Essoign and first day of 
fiUl term, and there (be a special de- 
murrer for that cause, the objection 
will not prevail, though the Court do 
not in Jact sit till the quarto die post, 
—3 Durnf. and East^ 185. Still the 
interval between the Essoin day and 
the day of the Court actually sitting, is 
to be taken as part of the Term. 2 
Bar. and Aid. (C. P.) 51. 

(w) Dalt. Ch. 132. Finch, 436, 
Cro. Car. 390— 393_pL 3.— .Man. 
Ex. Pr. 60. 

(n) Writ tested 22d May instead of 
22d April, 1799, on motion to set 
aside proceedings for that irregularity. 
—Though the Defendant had not ap- 
peared, a Rule ^as granted absolute, 
1 B, and P. !%50.— See Barnes, 409.— 
where a writ tested in the 31st instead 
«f th« 39d yeaTi was held irregular. 

Il is dear • writ ibould not be 



tested of a day subsequent to the time 
of sendee, 1 Chitty, 129. Yet this 
defect is waived by an undertaking to 
appear. — ibid. 

(o) Ante, 68. 9. 

So in the Venire ad Responden. 
dum in the Exch. West— 1 Man. 
£zch. Pra. 17. 

** But it is otherwise of an original 
writ,, which may be made returnable 
two or three times after it is purchased," 
ibid, and Manning adds, " on the same 
principle there appears to be no objec- 
tion to issuing a venire, retiurnable at 
any distance of time." 

(p) 7 Uurnf. and East 4. 

(y) 1 Vent 362, 

(r) 2 Burr. 962. 

In the K. B. West in all continued 
writs, the alias must be tested the day 
the former was returnable. — 2 Salk. 
699 ; but in the Exchequer (analogous 
to the practice of this Court) an at- 
taciim^nt should bear teste on the quaf" 
to die pott df the return of the ptevi 
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Of ike Tute, 

usual to allo^ fotnr days to intervene between the teste 
and return of all mesne process in this Court, yet, 
in the English Courts, a writ may now bear teste the 
same day it is sued out and returnable. M 



Attomey^t Name, 

The writ is also to be signed by the plaintiff's at- 
torney ; (0 and, it seems, that proceedings may be set 
aside for irregularity if the name be omitted to be 
subscribed on the process or the copy. (**) 



Mu iproctMjmmMuL Ezch. F!ra. 43. — 
'* Ch*/* he adidi» *' on the very day 
** where the latter ia returnable^ on a 
•* day certainr^IHd. 

This distinction, as to the return of 
the subpeena, does not influence the 
testing of the attachment in tius 
Court. 

(s) Ante 6S— 69->4 Dumf. and 
East 610; but see Lord Ray, 772.^ 
Omtra, 

(f) See rule of Exchequer, 25th 
Ajvil, 1 801 .— Ordered, ** That when 
plaintiff's attorney serves a commim law 
euhpcena^ he shall sign the same with 
his proper name^ and the place of his 
residence in the city qf Dublhh at in 
default thereof that such service shall 
be considered as null and Toid ; and as 
the notice at foot of the copy of the 
writ is not necessarily, though usually 
attached to the writ itself, the attor- 
ney's name should be signed to the 
proce8S."^See Gen. Ord. Equit Ex. 
No. 6, and 3d March, 1801. 

Burton says, '*the attorney who 
"^A out a writ mutt subscribe his 
■*me on it."— (Pa. 116.) 

It seems, where an attorney sues, 
Ris name need not be endorsed on the 
^t» for tha statute (2 Oeo. II. diap. 



25, Eng. which requires the name of 
the plaintiff's attorney to be endorse 
on the writ,) otUy extends to cases 
where the attorney sues for another 
per8on.^-4 Dumf. and East 275. 

Where process was sued out by two 
persons, not attomies of the Court, in 
the name of an attorn^ without his 
authority, the Court set aside the pro> 
ceedings, with costs to be paid by them. 
4 Moore, (C. P.) 6G5 ; but the Court 
of K. B. West, refused to set aside 
proceedings, on the ground that the at- 
torney, by whom the writ was sued, 
had not at the time taken out his 
certificate.^1 Bowling and Ryland, 
215. 

(tt) Barnes, 415; Wi^t and ano- 
ther V. Willes.— 21 Geo. III. K. B. 
per Cur. T. 29 Gea III. K. B. sed 
tamen quere. —If the notice be attach- 
ed to the writ ;? and see Fra. R«g. 440, 
41.— Cas. Fr, 102.— Barnes, 407, 
s. c. but see the stat. 2 Geo, IL ch. 
^.^(English.; 

An attorney may sue by common 
process, and endorse bis namb as attor- 
ney, and may afterwards declare by 
another attorney. — 7 Dumf. and East 
SS. 
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Attorney's Name, 

The Capias is then to be entered by the clerk of the 
writs, in a book kept for that purpose, C*') and signed 
by him, («^) and the date of signature is also affixed, 
whereby the real day of its issue may be ascertained, W 
if required, in contradiction to the nominal teste. How- 
ever, the endorsement of the date being no part of 
the writ, an error therein, where the teste is right, af- 
fords no ground for setting aside proceedings for irre- 
gularity, W nor does it come within the statute 38 Geo. 
III. (^) requiring that the day and year of signing pro- 
cess antecedent to judgment to arrest^ shall be set 
down at the time such process shall be signed. (') 

The Capias is to be sealed, for which a fee of (id. ig 
paid ; and by an ancient rule, (^) if process be not so 
signed, and issued, the said writ, or any proceeding 
thereon, are not to be accounted any record of this 
Court. 



(0)1 and 2 Geo. IV. chap. SS, 
(ttf) 1 and 3 Geo. iV. chap. 55, 
flrithj — See Rule Exch. Easter, 
1805. — 8 Price 506.— Where the pre- 
cept was signed with the names 
** Markham and Leblanc,** instead of 
** Law and Markham,** the K. B. re- 
fused to set aside the proceedings for 
irregularity.— MS. M. 1814, quoted 
1 /Uchd. 309, and see 2 Chitty, 356, 
Where the writ not being signed by 
the proper clerks it was considered im- 
material. — See the Rule, Exch. 12 
February, 1688. — As to signing writ% 
1 Howd. 27, and Man. Exch. ^ra. 39. 
In the C. P. West, the Capias need 
-tiotbe signed by the Filazer.— 1 H. 
BUi, 180. 



(x) Man. Exch. Fra. 39. 

(y) 1 WiL 91. 

(x) Chap. 18, Irish.— 5 and 6 
Wm. and M. chap. 21, sects. 4 and 
5, and 10 Wm. III. chap. 25, sec. 
42. 

(a) Rule, 12th February, 1688. 

It may, perhaps, appear superflu- 
ous to add, where tiie title of the 
King was stated to be ** of Drance 
and Ireland,** instead, as directed by 
the King's proclamation since the 
Union^ ** of the United kingdom,** H 
was considered Immaterial.— -2 Chitty, 
356, 7. 
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COPT OF THE 



OAPZA8 AD RESPONDENDUM. 



AND NOTICE TO APPEAR. 



CHAP. VII. 



The copy of the Capias to be served must be a cor- 
rect and complete copy of the Process itself ; (^) and a 
yariance in the body of the copy of the writ from the 
Process is fatal : W so service of a copy of a writ, with- 
out the notice, is irregular, and will be set aside : (^) 
for by the statute 43 Geo. III. W it is enacted, "That 
" on every copy of such Process to be served upon 
" any Defendant, shall be written a notice (which is 
" commonly called the English notice) ^^ to such 



Q>) ft. Reg. 342— 354.— Biques, 
405, s* c. — And the Courts will not al- 
low a coj^ to be amended, in order to 
make the service good.— Sutherland v, 
Tubbs, Mich. 55 Gea III. K. B.— 
1 Chitty, Rep. 320, (a ) 

(c) And (in the Exch. West.) 8ub- 
TO^ye of the Proceu and all subse- 
quent ^roco^i'^^l ft^cc 245 ; but 
'i"'^** *^|utty 238 ; and " 



lee 2 



•ce 9 £«tt. 



528. £HiiMr,oiilya reason to set aside 
the service^ 

(d) 9 East 528. 

W) Chap. 5SIruh, and 12. Geo. I. 
ch. 29.-5 Geo. II. ch. 27.— 21 Geo. 
II. ch. 27.-19 Geo. III. ch. 70. 
JEng — And see 61 Gea III. ch, 12. 
57 Geo. III. ch. 101, JSng. 

if) So stUed by the act 5 Geo. II. 
chiqp. 27, tec ^ Eng. TUi nocioe 
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(( 



« 



'* Defendant of the intent and meaning of snch service, 
** to the effect following, that is to say, te) 

" A. B. You are served with this Process, to the 

" intent that you may, fry t/our Attorney ^ appear in 

his Majesty's Court of at the return 

thereof, being the day of {as 

** the case shall happen to be J in order to your de- 
" fence in this action/* 

This notice, it is observable, need not be attached 
to the writ itself \W the words of the act being ex» 
presSf however, it usualh/ follows the writ, and as it is 
necessary that the service of the notice be proved. 



must be to a// process served (with the 
fBxceptioii, perhaps, of the Subpoena ad 
Respondendum) whether the cause of 
action cfo or do not amount to afilO. — 
7 Dumf. and East 357. — Bar. 404. — 
Cook's Rep. 100, 143. But see 1 
Wilson, 22, Which is clearly wrong. 

Quere. — What effect the stats. 43 
Geo, III. chap. 55, Irish, and 5 Geo. 
II. chap. 27, should have (quoad the 
notice) upon a Subpana ad reqwnden* 
dum ? the statutes seems sufficiently to 
express. — See Man. Ex. Fn, Append. 
87, xci. and (a) 

It is to be observed, that in proceed- 
ings by venire in the £xch. West 
when that process is pertonaUy served, 
it produces the same effect as a service' 
able quo minus, entitling the Plaintifi^ 
to enter a parliamentary appearance^ 
&c. That writ also gives the Plaintiff 
an opportunity of issuing a distringas, 
in case the Defendant cannot be person 
nally served.—! Man. Ex. Pra. 23* — 
Ibid. 31— 184.— And see Rule of 
Court, M. T.53. Gea HI. and stat 

51 Geo. Ill chap. 124 

And as nearly all the advantageous 
iMolla ariaiof from the aervioe pf a 



notice at foot of the copy of the subpct- 
na are thus attuned by the venire^ it 
may account why the service of the no- 
tice (or, as it is diere termed, the lobd) 
to the subpoena, has grown into very 
general disuse in the Exch. West.— - 
See 1 Man. Ex. Pra. Append* 37. 
xci. (a) 

It is obvious, if the service of notice 
attached to the copy of the subpoena 
produced the effects derivable from 
other process, that a double advantage 
would arise (analogous to the writ of 
venire at Westminster) and the incon- 
venience and expense experienced from 
the misdirection of writs be obviated. 

These statutes were clearly intended 
in favour of Defendants; and the ob- 
ject of the legislature in directing that 
the notice should state the day and 
month when the Defendant ought to 
appear, was, that no person might 
be misled by the technicalities of Law 
in the return adopted in all serviceable 
process by the respective Courts. 

(g) The notice must be in hsec 

VOtMI. 

(A) Tidd, 188, 189 — 9E«M.588-d. 
1 Man. :&t Pka. 69. 
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«nd as the practice has obtained so long, perhaps it 
were better it should be continued. 



Defendant*s Name. 

The Christian and simame of the Defendant must 
be inserted in full in the notice, and accord with the 
writ and copy ; (*) for where the Defendant was de- 
scribed as Mr. Snow without stating any Christian 
name, the Court set aside the proceedings ; W and we 
have seen that the initials of the Christian name have 
been considered insufficient in the writy and consequent- 
ly would be equally so in the notice, as not amounting 
to a Christian name at all ; (0 but where a copy of a writ 
was against '* John Staffbrd^^* and notice at foot 
called the Defendant " John Stratford^ you are 
served^** &c. it was held to be at variance, of which the 
Defendant could not avail himself, on motion to set 
aside the service of process for irregularity. ^"•) 

In practice in this Courts where husband and wi^ 
are sued, the notice is directed to both, C*^) as, in ordi- 
nary cases ; though it is said that the notice should be 



(0 So where the copy of the writ 
was against '* Wm. Armitage^* and 
the notice to appear, " Catherine 
Waller,** you are, &c. it was hdd ba<L 
2 B. and P. 38.— See 1 Chit. 398. in 
nptis.— Ibid. 500, 501, 615.— 1 H. 
Bl. 100.-.1 Wils. 104, & P. 

.So it is irregular if the notice by 
■JJJIJke is directed to the Plaintiff in- 

fh\^^ -Z>«/«idanf.— Barnes, 409. 

•lilL s!^ ?^'*^ '^ considered 
«jmy iwnaiclwit— 1 Chitly, S9S, in 



(/) 4 6. and A. 536.— And sae 
Arcbd. 5, who quotes MSS. M. 18S0, 
and 1 Brod. and Bing. 529, aoGOid.— 
But see 2 B. and P. 466. C^mira as 
to bailable process. 

(m) 2 Chitty, 5SS. Wilson v. StBi- 
ford. 

(n) M^Namara v. M<Nanian and 
wife, Ezdi. East 1823.-^Adm« Joynt 
V. Johnston, j&e. Hil. 181S. 
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D^tufXmUU Nam* 

directed to the husband onhfj calling upon him to ap-* 
pear for himself and hb U'lfe ; W and if there be more 
Defendants than one^ the notice must be directed to 
all of them.C/') 

Time of appearunce. 

The blanks left for the time of appearing are to be 
filled up with the day and month of the return men- 
tioned in the body of the writ ; (y) — but in practice in 
this Courtf the den/ of the week is not necessarily in- 
troduced. Yet where a wrong week day was inserted, 
it has been considered objectionable, (**) although th^ 
day of the month was stated correctly, as having a 
tendency to mislead ^ so when the notice was to appear 

M 



(o) 1 iUloo, 72.F-~Impe]r, K. B* 
160. 

(;>) Imp. K. B. I6C — Hanglin v, 
Donovan and others, Exch. fJ» I^IS. 
Hall V. Kir«iran, &c. H. 1822. 

(q 2 Bos. and Pul. 540. — Howerer 
in England an irregularity in process, 
on the ground of a variance between 
the r^um of the writ and day in the 
notice to appear, cannot, it seems, be 
taken advantage of after Plaintiff has 
filed common b<ul, and declaredf 2 
Chitty, 236. The course in England 
in such case is to give notice of decla- 
ration ; in this Court, that is dis- 
pensed with, if the Defendant does not 
appear. 

Rule 7th, July, 1802, ''ordered 
that Plaintiff's Attorney, on filing the 
Declaration against the l^endant, 
(except in Case of a ParHamentary 
appearance^ or in ejectmentsO shall 
give notice in writing of the filing such 
dedaration to tiie Defendant's Attor« 
n«y, on Ibe dkiy oil which he shall file 
•uch MbMrtioni**-»Mid in practiea 



there are not awf notices served upon 
the Parliamentary Attomejr or Defen« 
dant. 

(r) See 1 Chitty, 615— Abraham v, 
Nosk^k — Had it not been for the 
decision in this case, it might have 
been questioned whether, as the statute 
in either country does not require the 
day of the week to be inserted, the 
day of the week niight not have been 
rejected as surplusage : and in a notice 
q£ executing a Writ of Inquiry '' on 
" Tuesday the fourteenth of January," 
when the fourteenth happened on a 
Thursday, the Court refused to set 
aside the execution of the writ, on 
that ground, rejecting the word Tues* 
day as surplusage. 5 Bos. and Pul. 1. 

So where a similar notice was given 
for Wednesday the eleventh of Jane, 
when, in point of fact, Wednesday was 
the tenth, and on which day the in- , 
quiry was held, the Court refused to 
set it aside, the Defendant not swear- 
ing he was thereby misled. — 1 Chitty, 
M. 
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Tme of jfypeOrancf* 

on Friday the sLvth of November, the sucth being 
on Saturday J it was held a fatal irregularity. (') But 
a mrit having a wrong return, will not be aided by the 
day being correctly mentioned in the notice^ (*> which 
should be the same day as the return of the process. W 
If the return day (as miay happen where a gene^ 
ral return is adopted) should fall upon a Sunday^ 
the notice in practice in this Court should require the 
defendant to appear the day Jbllowing ; for the spirit 
and even the letter of the statute seems sufficiently 
express. (") 



(s) 1 Chitty, K. B. 615. 

{t) 2 Chitty, 556. 

(tt) 2 B. and P. 540. But if the 
notice at foot of the copy be irregular, 
it is not a ground to set tlie Writ, but 
only the copy. — 2 Chitty, 238. — Where 
the notice was to appear at a day past, 
(being 5th February instead of 5tfa 
April) the Coiurt hdd it clearly irre- 
gular, and set aside the proceedings 
founded thereon, 2 Moore, 214.— >So 
a summons, and notice to appear, 
being " from Easter day in one 
month" — isbad,*4 Taunt. 751. 

In one case it was held that a notice 
to appear, on the quarto die post, was 
good. — 1 H. Bla. 650; — and Man- 
ning says " where the quo minus is 
" returnable on the essoign, the notice 
" may require the party to appear at 
•* the very return day, or quarto die 
** post.** Man. Ex. Pr. 62, and see 
ibid. 12. 

It has since been ordered by the 
C. P. that Ihe return day should be 
inserted, which it was said ** was the 
** practice previous to the 1 H. Bla. 
" 630. — and more conformable to the 
" Statute. — 2 Bos. and Ful. 340. 

If the day on which the Defend- 
ant is called upon to appear be omit" 



ted in the notice, the Court of Exdi. 
Westminster, vnll set aside the Writ, 
and all subsequent proceedings, not- 
withstanding Defendant has suffered 
a whole term to elapse without giv- 
ing notice to the Plainlaff, and does 
not apply to the Cour^ until after 
execution of Writ of Inquiry : 

(v) It directs that the plaintiff* shall 
give the defendant notice of the true 
intent and meaning of the service ; and 
clearly, it is not tibe intent and mean^ 
ing of the service, that the defendant 
shall now appear in Court on a Sunday. 
1 Sellon, 73, 4.— See Man. £x. Phu 
" Witii respect to process returnable 
on the essoign day, the notice at foot . 
of the process should direct the dc» 
fendant to appear on the return day, 
unless the essoin day fall on Sundaf, 
in which case the notice should be for 
the following Monday,** page 24 ; but 
see Pr. R. 346, 347.— Bur. 1600, and 
the reasoning of Lord Mansfield, that 
he notice should be to appear on the 
Sunday, in as much as iu ancient times 
the Court actually sat on that day, and* 
now, that practice being altered, these 
notices necessarily relate to the jldfon- 
day, when the Courts do sit ; therefore 
the defendant cannot be isided try 
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Time of Appearance. 

By analogy with the English statutes, C"') from which 
the Irish act is derivative, the day and month in the 
notice should be written fully ; the act there direct- 
ing W " That the writ^ process^ declaration, and all 
*^ other proceedings^ shall be in the English tongue^ 
'' and written in words at length in a common English 
" hand and character ; and further^ (y) that upon 
** every copy of such process to be served upon any 
" defendant, shall be written^ in like manner y an En« 
" glish notice to such defendant of the intent and 
" meaning of such service, to the effect following, 
" &c. (*) But in the Irish act (") the words are only^ 
" shall be written a notice /^ W and as greater particu- 
larity may be requisite in England, where the statute 
(as mentioned) is more ea:plicity it may perhaps be 
advisable to examine their decisions, especially as it is 
contemplated ^^^ to be beneficial that the process of 



tice being given to appear on Sunday, 
See also Tidd. 188, and Impey, K. B. 
162, who say in process by originalt 
the day of the return must be insert- 
ed, though it happen to be on a Sun- 
day. — Burton observes, *' Sunday, ex- 
cept as a return day, is a Dies Non." 
92. 

(w) 5 Geo, II. chap. 27, &c. 
(x) 5 Geo. II. chap. 27, sec. 1. 
(y) Sec. 4. — By the General Stamp 
Act it is enacted, " that all records, 
** writSf pleadings and otfier proceed- 
** . ings in the Courts of Law, &c. in 
** Ireland, and all office copies there- 
of respectively which shall, from 
time to time, be charged with any 
duty, shall be engrossed or written 



u 



a 



« 



'* in suck manner as they have been 
** accustomed to be written, save as is 
** or may be otherwise provided by 
•* Uw."— 56 Geo. III. chap. 56, sec 
85, (JriiA.;— 48 Geo. III. chap. 149, 
( English. J^'Sowhere a declaration was 
printed, and in some parts obliterated 
and interlineated, the Court set it aside. 
1 Maule, and Sel. 709.— The King's 
Benct, in this country, v^ill not per- 
mit printed declarations to be received. 
See Wynne v. Smith, K. B. .T 1822, 
and General Order of the £zch. 11th 
Felnruary, 1714, to this effect 

(z) Similar to the recital, ante, 79. 

(a) 43 Geo. III. chap. 55, 

(6) Ante page 7^. 

(c) 43 Gea III. chap. 53, sec. 1. 
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7\W of Appearainc*, 

the superior Courte here be assimilated to those of 
Westminster. 

Accordingly it has been determined, as the Jirst 
section of the statute directed '' the proceedings to be 
" written in words at length ;" atid as the fourth sec- 
tion required the English notice upon the copy to be 
written " in like manner^^^ that the day of the month 
should be specified in words at lengthy ('O and not in Ji^ 
gures ; and although it vfBB formerly held that the 
year^ if introduced at all, should be also written in 
Jullf (*) and if stated in figures^ tlwt the service was 
irregular, (which doctrine, however, has since heen re* 
peatedly overruled ; VJ ) the practice is now settled 
that figures are sufficient, (^) and as the acts in either 
country never required the year to be specified at all in 
the notice^ it is not necessary to introduce any suhstir 
tute therefor, as the word ^^ instanf* or **«e.rt*/* (*) 
and it has been even held that the circumstance of an 
impossible year (as a year past) being inserted, was 



(<0 1 M. and S. 119—1 Chitty in 
Notis384; and Butler v, Cdheti.— 
4 M. and S. 335 ; see also Imp^ K. B, 
165' where it is said, the day of the 
tnonth need not be expressed in words 
di lengthy it may be tVi figures ; but this 
would appear a misprint, 

{e) 1 Chitty in Notis 384, and see 
ft case cited, 5 Taunt 652. — 6 Taunt* 
5.— 1 Blarsh. 405, S. C. 

(f) Bayley r. Hall, T. 1815 — 
June 5 —Anon, M. T. 1815 — 
Moore, 8.-4 M. and S. 535.-6 
Taunt 333.-2 Chitty, 356. 

(g) Humphries o. CulUngwood.— • 
1 Chit. Rep. per Bayley, 984, and 
set 9 Chit Z'ie, oer Bayley. 



^ 



^ 2 Str. 1£S3, 3.*-l Taunt 494 
le principal light these dechioas 
must be viewed In is, if there be a 
tendency to mislead, tSMtf. 

Ihe service of process is not irregu- 
lar, although the year be totally omit- 
ted in the notice as well as the word 
'* next,^* The ground of the recent 
decision in the K. B. and C. P. that 
die year being in figures did not viti- 
ate was, that it was not necessary to 
spec^ the year at alL— 2 Bar. and 
AM. (K. B. ) 643, and 1 Chitty, K. B. 
384^ and see 4 M. and S. 335, and 6 
J/imilft 333. 
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MimK jq jmjp^kw bum* 



not a suflSici^nt ground for setting aside proceed^ 
ings, ('} for an impossible date is considered as ne 

date. (*) 

Mtamey't Name. 

These statutes further add^ " which said notice shall 
** be signed by the Attorney (0 of the Plaintiff or Flain- 
'^ tiffs, with his Christian and dniame^ and tWeuntt 
'' shall be added his place of residence/' 

Upon this clause there does not appear to have been 
any question raised ; ('") but tm discussian of a point 
•omewhat similar, of the comAructran of the statute, M 
requiring an Attorney to fiirnish his costs ^* one month 
'* before he commences a suit for the amount thereof 
*^ a)nd by which act it is imperative that the bill be sub* 
*^ scribed virith his proper hand,'' it is swi that the 
Court considered such an abbreviation W as ** Hez^*' 
for " HezehiaK^ not fatal ; and there are few acts 
that have been more nicely scanned heretofore ^/'>^ than 



(t) See 1 Chitty, 615 ; so in a no« 
tice given, Michaelmas, 1795, to quit 
at Ladi/.dai/, 1795 ; the impossible 
year was rejected and the notice held 
good.~7 Dumf. and East 67. 

{k) Holt. 502. 

(/) See Gen. Ord. Equity Exch. 
No. 6. 

(ill) I midnttaiid tfiere was a ded- 
■ion on this point about 1806, in this 
Court, by which it was held that the 
Attorney's name ought to be inserted 
imJuU; but I have not -been able to 
trace the Case. 

(fi) 7 Geo. II. «ha^ 14.<*--See tito 
9 Omk 'IV. dfaap. 17, to ifmind md 
explain 7 Geo, II. 



(o) 0*CaIlagban v, Curtis Exch. E, 
1820. 

fpj Previously to the 2d Geo. IV. 
chap. 17, 8. 1 — as to the place of resL 
dence, see Standing Order of Exch. 
25th April, 1801. 

An Attorney is answerable for all 
acts done in his name, until set aside 
by the ' Court— <^6 Geo. III. chap. 
S6, s. 69. But it seeras if an Attor- 
ney's name be endorsed on a writ «r^M- 
wuMsaMhorUy, that the Court will set 
aside the proceeding. — 1 Bur. &0^-«* 
See also 6 Burr. 8660«-^Aiid tee 4 
Moeie, 609. 



86 



OF NOTICE TO APPEAR. 



that statute ; but if there be no Attorne/s name to 
the notice/f> such defect is subversive qf the service of 
the process^ and in direct violation of the statute. 

AUorney^t Residence* 

The pUce of residence of the Attorney, alluded to 
by the statute, must be construed to mean the residence 
in Dublin, registered pursuant to the general Stamp 
act, <y) and agreeable to the general order of Court ; (^) 
but when the address being thus given, *^ No. 42, Ar-^ 
ran-quay^** without adding " Dublin,*^ (^*^ it was 
held descriptive enough, unless the opposite party 
could shew that there was another " Arran^quay*^ 
elsewhere. However, it is desirable that the Christian 
andsimame qftke Attorney, and his address, be fully 
and unequivocally set forth. 

Irregularities in Process or Notice, 

If therefore the Capias, or the copy be informal, or 
if there be any variance in the copy from the writ it- 



{q) See 1 Chit. 727-8. 

(r) B6 Gea III. chap. 56, J 67. 

(«) 25th April, 1801, by which it is 
directed, *' lliat when the Plaintiff's 
Attorney serves a common law subpoe- 
na, he shall sign the same with his 
proper name, and the place of his rest- 
dence in the city of Dublin, or in de- 
fault thereof, that such service shall be 
considered as null and void."— -So Oen« 



Ord. Equity Bzch. 3d March, 1801. 
And see ibid, — Gen. Ord. No. 6. 

(t) See the case of Fitzgerald v» 
Morritt, Ezcfa. Mich. 1810, which was 
a notice of an action intended to be 
commenced against a magistrate.— See 
6 Bar. and Aid. 16 ; and as to Attor- 
ney's name, see 1 Chitty, 727-8. — 
Barnes, 415. — Udd, 1 81, and the cases 
there cited (c.) 
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Irregularities in Ptoeett or Notice. 

self, ("> or if it be directed to the Sheriff of any. other 

county than that in which service shall be effected in, W 

or if the Defendant be mtsnamedy or the process is 

tested C"') or returnable (') out qfterm^ or if the day of 

return and the time in the notice to appear do not 

correspond, (y) or the return be any but the established 

Jbrmy M though equally certain^ or if the year of the 

reign be erroneously mentioned in the teste^ ('') or if 

the writ be not signed by the officer^ and sealed, <*) or 

if there be no notice to appear, (<^) or if it does not state 

the Christian (^) and simame of the Defendant, the 

day of the month, (^) and the Christian and simame of 

the Plaintiff's Attorney, (f) and his residence, fsJ the 

Court, on application, will set aside ^xK^part of the pro. 

ceedings as is therein irregular ; but it is said that a 

misnomer of the plaintiff^ cannot be taken advantage of 

on motion, (*) and we have seen that omitting the year 

altogether in the notice, (0 or not inserting the words 

" instant,'^ or " next,^' (*) will not vitiate; and if a 



(u) 1 Price, 245. (c) 9 East. 528. 

(v) Creagh v. Hunter, Exch. East (rf) 1 Chitty 398, in notis.— Bar. 

1822. — See Henry v. Gillespie, Exch. 409. 

East 1823. {e) Stat. 43 Gea III. chap. 53. 

(w) Bur. 2588.— Bla. 683. ffj Ibid— Bam. 415. 

(*) Stra. 599. (g) Ibid, and see Rule 25th April, 

(y) 2 Bos. and P. 38.-2 Bos. and 1801. 

P'340. (h) Morley v. Law. — 2 Brod. and 

{%) 5 East. 291. Bing. 34. 

{d\ Bar. 409. (0 4 M. and S. 335.— See 2 Chitty, 



(6) 1 



Howd. 27. — Rule of Exch. 356. 
12tfi>eb. 1688. (*) 2 Str. 1232, 3. 
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Imgularitiit f n Proceu or Notice. 



year past^ V) or an impossible year be inserted therein, 
the Courts have held that it may be treated as 
surplusage ; so if the defendant appears, such defects 
in the process are thereby waived ; ("*) and it will be 
seen when any irregularity is perceived, the defend- 
ant's attorney should apply without unnecessary delay ^ 
as soon after the plaintijB* takes any step indicating hi& 
intention to persist in his irregular proceeding; or 
that the defendant is aware of the existence of the 
irregularity \ but entering an appearance for the de- 
fendant pursuant to the statute, it will be found, does^ 
not cure any error in the procees, (**) though it is said 
to have been otherwise in one of the English Courts, (o) 
However, proceedings have been set aside for irre^ 
gularity where no writ whatsoever was taken out at the 
time of the service, notwithstanding three terms delay 
in making the application ; ^pJ and und^er particular 
circumstances, the Courts will do so, even after execuf^ 
tion has been issued. (?) 



(/) 1 Taunt 424. 

\m) 1 Bos. and Pul. S50, 3H. 

(n) Henry v< Gillespie. Exchequer. 
Easter 1825;— but see Pra. Reg. 
347» 8, as to former practice of the 
C. P West and 2 Chitty. 16^, 

(o) Pro. Reg. 347, 8, C P. 

(jt) In this case, the defendant was 
lued with a co^nf of a latitat and ^- 
though the plaiotiff |;atd his fonner 



attorney for the wri^, it was said the 
party must answer for the improper 
conduct of his attorti^ whose acts a^e, 
in fact his. -^9 Chitty SS57 — See 2 
Ans. 461, and i N. R (C. P.) l^H; 
where the defendant was taken with- 
out process.— ' And see And. 16. 

Iq) 1 Sellon, 98, 102.— M'Cleanr. 
M*Adam— £x. H. 1823. 
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SERVICE OF PROCESS. 



CHAP. VIII. 



<^Sy wkem to be setved, 

XHE copy of the Capias, and notice at foot there- 
of, may be served by the Sheriff, or his o£Scer, («) or 
by any person, (*) competent to swear thereto, who 
should be able to compare it with the original ; for, 
where the service was effected by a Bailifi^ who erald 

N 



(<ft) Though tins is not maaik it 
seems -desiraUe; for if the copy o€ a 
writ were werreA by an officer, flie 
Court, on apptication, will compel him 
to lEHifae an aiBldavit of the service.*— 
1 W. Bla. 432. 

{b) Pnu B^. 945. Cas. Fra. 54. 
(C. P.) S. C. 

In the the^Exch. West •* where 
the writ is merely to be senred on the 
Oefondant, as the Process need not 
go through the Sheriff's qffice, but is 
usnaUy executed by the Plaint^ or 
his Solicitor, no mandate is neees- 
8^7** eacept in cases where for the 
purpose of avoiding the Statute of 



Xtmifi^Mitt, &c. ititrequisiletfiattke 
writ shonld be returned, which cm 
only be done by the Sherfffi'-^TUimBL 
Ex. Pra. 11.12. It mJiy be proper to 
observe^ that in practice in fliis Courfy 
it is not usual for Ftocess to be senred 
by thb Plaintiff: althouf^ the Ji/St 
may seem to contemplate such ittr« 
nee.— '*^ And in all cases. &c. wImdb 
the Plaintiff shall proceed by Hn^ :4tf 
Process against the person, ht, ^He 
Of liiey sh^ not arreet or ootur to be 
anrested, tho'^body of the Dtfendaal^ 
but -shall terve hhn her or them ptr- 
siMiaUy wtih a copy of the Process."*" 
45 Geo. III. chap. 53 sect, 5. 



90 OF THE SERVICE OF PROCESS. 

Bff ytkom to be terveiL 

neither read or write, it has been held insufficienty (^^ 
and the person serving process should be of the age of 
sixteen years W at least. 



Whmi to b$ aertftd. 

The service may be made any time before or an the 
day of the return, in the writ, (') though notoriously 
after the rising of the Court, and it has been held suffi- 
ciently good, at eleven o'clock at night (/) on the return- 
day, • although Jbrmerly it was considered, that the 
writ should be served before the return («) day ; but 
it is bad, if served before the day of testing, (*) or 
after the return, (0 although between the return day 
and quarto die post. W 



statute, however; dso pres- 
cribes, that the affidavit to verify shall 
be made by the Plaintiff or his At- 
torney, but by the English Acts, such 
affidavit is not required. 

(c) Cooke's Reports, 34 See Ge- 
neral order, Equit. Ex. No. 1. 

(d) 1 Howard 71. Barnes 300. 
So in the instructions to Commis- 
sioners, it is a direction, that tiie age 
of the person making the affidavit be 
inserted* 

(«) 1 Tidd. 190 — 1 SelloB, 90, c. 
27. 2 Wils. 372.-2 Bur. 812.-1 
H. BUu 228.-3 Taunt. 404.— 1 
Moore, 573. — See order of Equit* 
£xch. No. 9. and a note a s to ser- 
vice of subpcenas, and the case of 
Higginhotham v, Cheevera— dted— 
For ^ere is no fraction of a day, 
Prac. Beg, 352.— Service at 8 o'clock 
^ night was held good* though ^e 
Befendant afterwards applied to setde 
tlic debt, and did not make the ob« 



jectiaQ till served whfa a rule to ^ead. 
^-3 lEtf R. 155, &c. 

(/) 1 Dumf. and East, 191. In 
Rudder o. Cooper, a rule to set aside 
the service, because it did not take 
place till 10 o'clock, was discharged 
with cort*.— M. 1822.— 1 Bing. 66. 
and see a case cited, 2 Bur. 813.— 
So after II at night, 2 Chitty, 357. — 
1 Dumf. and East, 191-2* and we have 
seen that service of process is in lieu 
of an arrest, to which it should be 
rendered as closely analogous as pos- 
siUe, Bad an arrest at night is lawftd, 
6 Co. Rep. 66 rA.) Cro. Jac. 486. 

• 1 Dow. and Ry. (K. B.) 172.— 
See 2 Bur. 813. 

ig) Barnes, 415, 424. 

(h) 1 Barnes, 298. 

(0 Humphries v. Mitchell, Bar. 
408. but an undertaking to appear 
has waived this defect, 1 Chitty 129. 

(k) As an arrest cannot be well ef- 
fected, so service cannot be wdl made 
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JIlUn to be served' 



dl 



But service of any writ on Sunday (0 is bad> and 
will be set aside for irregularity ; and where a latitat 
was so served, it was held bad, although the Defend- 
ant qfterwards applied to settle the debt, and did not 
start any objection, until the time when he was served 
with the rule to plead ; ("*) for it is a matter of public 
policy, that no proceeding of the nature described in 
the statute should be had upon a Sunday^ such irre- 



between Ufe return ^y'tnd die quarto 
die Post.— 1 Sid. 229.— 1 H. Bla. 
223. Bro. Pro. 169, and tee Man* 
N. P. Index, Sheriff A. 1. 

(/) It is rather considered by some 
of the best writers, that process of con* 
tempt, being of a criminal nature, may 
be served upon a Sunday ^^TidA^ 240 ; 
and see 12 Mod. 348 ; and see 1 Atk. 
55. Willes, 459. & Sec Ld. Ray. 1028. 

Manning says, " llie allowing of an 
arrest on a Sunday upon a commission 
o£ rebellion, which stands in pari-ratione 
with an attachment^ seems to authorize 
the execution <^ any process of con- 
tempt on a Sunday for non-appearance, 
but the common course u not to exe« 
cute such a writ (i. e, an attachment) 
on a Sunday.— Man. £xch. Fhu 44, 
46, sed quere; and see Man. Exch. 
PhL79. 

Howeyer, an attachment for non- 
payment of cost is in the nature of a 
civil execution. — 4 Price, 23. And a 
party cannot be arrested by virtue 
thereof on a Sunday, — Lee Hawkins v. 
Packman, Irish T* Rept. Ridg. Lap. 
and Scho. (K. B.) 537. 

So a rule nisi for an attachment for 
nou-payment of money, pursuant to the 
Master's Allocatur (S Dumf. and East. 
86,) or a notice of a plea filed, (8 East 
547,) or* copy of a scire facias HDon- 
nelly o. -«— Mane Donnelly, £xch. 
T. 1819) cannot be served upon a 



ftmday ; so service of a notice of &b- 
daration on that day is bad, although 
the Defendant accepted it, knowing it 
to be irregular.-^! H. Black. 628. 

Iq the case of Crow t;. Halliday 
(2 lUdg. (P. C.) 289, and cited I. T.B. 
Ridg. Lap. and Scho. 539) Mr. Crow 
was arrested upon an attachment out 
of the Exchequer cm a Sunday; he 
applied to the Court, and they refused 
to dischaige him, and upon an appeal 
to the Lords the order was affirmed. 
However, this was a case of i^iigravated 
contempt, and a resistance of several 
orders of the Court, who would not inu 
terfere on behalf of one who had resist- 
ed their authority ; and a contempt of 
Court is a breach of the peace. — Wil- 
les, 460. 

The prevailing opinion would seem 
to be, that a ccmmission of rebellion 
may be executed on a Sunday, not- 
withstanding the29thCha8. II. chap. 7, 
JSTng.— 7 Wm. IIL chap. 17 /m*. 
Per Holt, Chief Justice. — And see the 
Cases in King Wm*s. time, 348 : also, 
6 Mod. 95.— Salk. 626.— Also, 1 Atk. 
55, Tet special exertion must be 
made on the preceding process of 
contempt, to have arrested the Defend- 
ant on any other day. — Edmd. 5&— » 
No attempt to execute a commission of 
rebellion on Sunday, however, has been 
made in this Court for many years. 

(m) 3 East. Rep. 155. 
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WhiH to Of tCTVtU* 

gularities therefore cannot depend upon the assent of 
the party, to waive the objection to proceedings obso- 
lutely avoided by the statute. ('') 

If therefore a writ be in fact returnable on a Sun- 
day (although by the course of this Court the notice 
calls upon the Defendant to appear upon the Monday 
following) (^} it ought to be served upon the preceding 
Saturday ; 0") and where in such case a Defendant was 
arrested upon a bailable writ on the Monday, and was 
detained until the writ eould be renewed, the arrest 
was held illegaL (?) However, if the service is effected 
on any other dies non^ it has been considered good. (**> 



Hm)t9be served. 



As the process of Capias has been in a measure sub< 
stituted in place of a subpoma ad respondendum, the ori' 
ginal whereof must be sfiewn at the time of serving the 
copy, (') it is advisable that the Capias under the seal 



r 



(n) 3 Est Rep. 156.~So where a 
Defenduit was seued on a Sunday and 
detained till the next morning, and 
then arrested on process out of the Ex- 
chequer, the arrest is twuf, and cannot 
be made good^ ^ven bj a miae ^itfiU 
cofueiU*— 1 Anstr. 85« 

(o) Ante, 82. 

(pj See Man. Ex Pra, 16, note (y.) 

(y) 2 H. Bla. 29,— And see 3 East 
89,^1 Rose, 261-2. 

WButsee. 1, SeUon 12 — "If a writ 
be returnable on a Dies non^ on which 
day it cannot legally be executed, it 



shall not be executed the nest daj, bmt 
is Yoid." 

(«) So in die English Exch. Edm. 
Pra. 44.— Man. Exch. 40.— •Burton, 
109 ; and wiA tiie exception of a letter 
ffiissiTe, a cofy of all process, &c. ami 
not the or^;inalt must be senred. — See 
Man. Exch. Pra. 40, as to the man- 
ner of serving subpcenas in tiie Efnity 
Courts. 

** It is said that where there are feve^ 
ral Deibndwits, tlie cop or label of 
the subpoena is to be left with ib& first 
person lerfed s the vrrU with the Uui : 
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Sow to be jffoetf . 

of the Court be shexvn to the Defendant j W and this 
has been the uniform practice in the Exchequer : how* 
ever, it is proper to observe, that the statutes are silent 
as to this particular ; and in all the Courts W at Westmin- 
ister it is not considered necessary to produce the origi* 
nal, (*") unless demanded ;W aoda similar doctrine is 
laid down in executing bailable process, where it is 
held that the warrant need n#t be shewh if it be 
not required by the Defendant ; (') but if reqmredf 
il^ seems equaUy oUigatcnry on the pers(m to produee 
the writ or warrant j and in a receni case, where tht 
Defendant being served with process, did not, until 
some time qfier^ require to see the original^ which was 
then refusedy the Court held it was part of the same 
transaction, ihid that the service was bad^ and they set 



but that where^ there is but one De- 
fendant, leaving the copy or label, and 
skevdng the tubptma,}s npt rcigular aer- 
rvxr but that the mihpma iiteff^ Aovid 
be left.— 1 Anatr.79.-^ Atlu 567.— 
But that on a sUbpoena issuing out of 
the Office qf PieaSf, it m not usual in 
pcacticeii however, to lea^ the writ in 
any case. — Man. J&xth. 40." So it.haa 
never beeo. the praictice- of this Court 
to leasre the tort;(.'itself.r<-See Gen. On- 
d«r Equity Sxch. No 1.--" That every 
subpotna be- served QersoQallyy, or the 
Mamef or acof^' tbei^, afler shewing 
the said vfrit,** &c. 

Cij) Burton says,, " It i% advisably if 
a copy is served- tot shew the originAlt 
under seal,!* pk 1Q9* Xet on serving 
the origpiial,. thou{^ usutd, it is not ne- 
cessary loi^b^Hi the guo minus, uolesfA 

62. 



(tt) So Edm. Ezch. 41.— See Man. 
Ex. Pnc, Append. 56, 

(tf) See 2 Stn. 877 — Bar. 308, s. c. 
Brae. Beg. 359.-^Bar. 4S2.,— Sdl«n, 
89»:— Impey, C. P. 100— TIdd, 190U. 

Qui) Gas. Temp- Hard.. I£f8„saeab 
Durnf.and East 188.. 

(x) 8 Dumf. and East. 188.«-«.In 
this case Ld. KJenyon observed, '^ If it 
be established a»law byrthe cases dtoid^ 
that it is not nerfawiry toshew the fuoi^ 
rant to the party, axxesbe^. u^io.denumde 
to see it, I wfll notsbake. those antfaop 
rities ;. but I cannot forbear observiqg, 
that if it be so established, it.is a. moat 
dangerous doctrine,, because it mvyi af- 
fect the party criminaUy in case of any 
resistance.;, and if homicide ensues, the 
legalityof ^e warrant enters materially 
intOL the merit»^of.tbe. questions." 
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H§wto be tervetU 

it aside, with all the proceedings, (y) However, there 
is not any necessity to read over the copy to the per- 
son on whom it is served. (*) 

If the defendant refuse to accept the copi/f it may 
be left on the spot, (^) or, it seems, where he locks 
himself in, and is within sight and hearing, it may be 
put through a crevise of his door i (^) so where the de- 
fendant appeared at an open window, and refused to 
accept the copy of the writ which was thrown towards 
him, the nature thereof being explained, (^) the party 
proceededf considering it personal service. (<^) 

Where to be terved. 

We have seen, W that if a writ be directed to the 
sherijB* of one county and is served in another, the 
G)urt will set aside the service j (^) but in England, 



(y) Wesdey v. Joties.~5 Moore, 
162.— In this case tiie C. P. alao held 
that the defendant was not bound to 
wait until the plaintiff had taken ono- 
ther step in the cause. 

(x) 1 Sellon, 89. 

jLn serving an ^edment, the con- 
tents of tile declaration as well as 
those of the notice of the casual ejector 
to the tenant in possession, must be 
signified, and the nature and meatung 
of them explained by the party serving 
to the party eerved, as to be under- 
stood by the latter, otherwise posses- 
■ion thereon b not good. — Loli 55. 

(a) Barnes, 278.— Man. Exch. 
rta. 62.— See Kinchda ». Cormick. 
Exch, E. 1822.--SO where a defend- 
ant is shewn the copy and subpcena 
and refuses to receive it, the service is 
good.— Man. Exch. Fra. 40. 



(ft) Cas. Fra. C. P^ 103.— Br. lU 
354. Barnes, 405, S. C. — See JBamei^ 
422 ; sed quere ? and see ** Substitu- 
tion Post.** 

In the C. P. West it seems, if de- 
fendant keeps out of tiie way to avoid 
being served, the copy may be sent 
him in a letter by post*^^ Taunt. 
186. — 1 Marsh, 8, & C. and see 2 
Barnes, 340; such service, faowevei; 
vrould not be even sufficient ground Ibr 
an application to substitute in diis 
Court. 

(c) Cody V, Butler.— ExdL East. 
Term, 1823. — Assignee^ Shea v, 
M'Cartney, K. B. Ireland, M. 1821. 
So where the officer laid hold of the 
defendant's hand, as he held it out of 
a windoWt it was deemed a sufficient 
arre$t, — 1 Vent 306. 

C4) Aii(^^5f jSo in Omighvii Hon* 
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When to be served* 

there must be no doubt as to the (') boundaries^ and a 
positive aflSdavit produced, that no dispute exists ; (fJ 
so where a bill of Middlesex was served in the parish 
of Saint Giles, Cripplegate, in the City of London 
being on the confines of the adjoining cbunty^ it was 
considered sufficient ; (^) and a positive affidavit is re- 
quired negativing the existence of any dispute as to 
the boundaries ; and it has been said, the Judges are 
bound to take judicial notice of the di^ion of the 
realm into counties. (^) 

Formerly 9 the directing a writ to the sheriff of one 
county which was served in anothery was not consi« 



tar.— £zch. £. 1822 ; so in Murphy 
and Power, Exch. T. 1822, and in 
C. P. FatrfieU v. jB/oJte.— Easter T. 
1882, and Henry v. Gilleqfiie. — Exch. 
£. 1825; but see Talbot v. Sloone, 
K. B. ^Ire,J Hfl. 1822.— &wWe 
Contra.'— 'In this case, the process was 
durected to the county where the de- 
fendant resided. So Capias directed 
to 3fiddlesex was held bad, where 
served in ]London. — 2 N« R. 167. — 
1 Dumt and East 187 ; but the C. P. 
^fiil not quash a writ on the ground of 
its having 'been served in a wrong 
county. — 1 Marsh. 9, and see 6 D. 
and E. 74—8 D. and £. 235. 

So service of a latitat directed to 
Surrey, in London, irregular secut, if 
there be a doubt as to the confines. 

(e) 4 M. and a 412; or a latitat 
directed to Surrey, served in Hay- 
mnket on defendant who never resid- 
ue in Surrey, void.— 4 M. and S. 415. 
Tliis case appears to contemplate the 
place of residence as material in the 
Erection of writs. — Sed Tamen Que- 

If a p«^ hanng served an irttgO' 



lar process, receives notice of the ir- 
regularity, and that if the plaintiff 
proceeds therein, defendant will move 
to set aside the proceedings. It is an 
exception to the ordinary rule, that a 
party applying to set aside irregular 
proceedings must come before the 
other parfy has taken any further step 
in the cause.— 5. Taunt. 530. 

(f) See cutty in Notis, 15. 

(g) 1 Chitty, 355. 

1 Chitty, 14 ; but the Court wiU 
set aside service of a writ in a wrong 
county if there is no dispute as to the 
boundaries — 1 Chitty, 15, (C) alitw 
where a doubt exists, ibid. (D) — see 
4 M. and S. 415 ; but an arrest upon 
a bill of a Middlesex in Peter street 
in the dty of London, was held irre- 
gular, and there being no dispute, as 
to the boundaries, it was of no import- 
ance, that the arrest was on the vergg^ 
of tile county of Middlesex. — 5 Bar. 
and Aid. 4Q8. 

rA) Ante, 56 Deyberscase.— 4Bar. 
and Aid. 246, and cited 6 Bar. and 
Aid. 17^ 
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Wk€r$ to be »irved, 

dered a material irregularity ; (0 and in the English 
Exchequer, as writs are issued to different dherifls by 
the same officer, (^) and the prSBcipes for the different 
counties are entered in one book and not filed on distinct 
files as in the King's Bench \ it is usual to serve in one 
county process directed to the sheriff of another. (0 
However, it may be taken as settled^ that the serrice 
of process in a wrong county is fatal. C*^) 

Where process was served on a defendant whilst at- 
tending a cause he was concerned in, it has been 
deemed a contempt of Court ; ("> and a writ cannot be 
served out of the jurisdiction of the Court, tiofdch must 
appear by affidavit. (^) 



(0 See 1 Sdlon, 78.-»Doiig; S84. 
1 D. and R 187.— 6 D. and E. 74. 
8 0. and £. S95. 

(At) In die C. P. there are, in gene- 
ral, different fllaxers for the several 
ooondes.— Impejr, C. P. 99. — 2 Hew. 
Rep. 167 ; and though in Uie C P. a 
writ directed to one county cannot re- 
gtUarly be aenred in another, even 
though At tame officer is filaser for 
bttk counties; (2 Harsh. 550.«^7 
Tisunt 293) still it t^ b said, tiiat that 
Court will not quash a writ on the 
ground of being served in the wrong 
county. — 1 Marsh. 9 ; yet it is clear, 
that if the practice of permitting writs 
directed to one county to be served in 
another were countenanced in th« 
C. P. the right of individuals mi^ht, 
on some occasions, be infringed upon. 

(/) Man. Exch. Pra. 12, 13. 

However, Burton sa^^ *' which 
service must be witiiin the oovntif to the 
iher^ of nhieh it is rfiVccrcd."— (Pa. 
109.) 

(m) 1 Chitty, 15, in Notis. «« The 



!: 



law is dear, tlMH the Cowte will aet 
aside tiie JMrviee of a writ in a di£fer. 
ent county from that to the sheriff of 
whichitisdimcted." 
>} 8 Stra. 1094. 

[o) General Ordv, 19th Nov. 180f« 
** In all cases, ddier of penonal aer« 
vice, or of service to be substituted by 
tlie order of any of die Courts, itrauat 
appear, by qffidavk, that such sendee 
yntataidewthinthejurudiction of^ 
Caurtf oui if which such procets issued i 
and if this be omitted, the service 
would be set aside.-— Patten u. Dalton. 
Exch. May, 1817.— See 1 Man. Ex. 
Ara. as to serviee of a 8ul^[NBna, widi 
which a defendant may be served 
abroad."^ Bro. C. C. 215.— OE>yer, 
1S8, b.— 2 Dkk. 587, and Manidiig 
says, '* after pertonol service in smg 
part of the xoortdj there seems to be ■« 
objection to the plaintiff's preoee&g 
through the different processes of cobt 
tempu— <Pa. 41.)— See Gen. Orte, 
Egjoi^ Es.No, 11. 
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On whom to be served. 

Where there are several defendants named in the 
process, each copy and notice should contain all their 
names, 00 and every one of them must be served with 
a copy and notice, and, if any of the Defendants be not 
served before the return^ the Process is to be renewed, 
including as well the names of those heretofore 
served (y) j but it frequently happens, where joint part- 
ners (') in trade are sued, that one or more may reside 
beyond the jurisdiction of the Court ; or cannot, for 
some special reason, be served with process, in which 
case, ^*) an application to the Court, by motion 
grounded upon an affidavit, an order will be made 
for liberty to deem service on the partner resident 

o 



(/;) Prac. Reg. 354, or you may 
move to quash the service in the K. B. 
1 Wils. 104.— See Prac. Reg. 301.— 
So 1 Man. Exch. P. 62. 

(7) And this, although some of 
them have appeared. — See Man. Exch. 
Prac. as to a Distringas in such case 
25 — 26. If some of the Defendants 
are not served, and that it is imprac- 
ticable to procure them to be perfon- 
ally served ; on a proper statement of 
the facts by affidavit, an order to sub- 
stitute service on such Defendants^ may 
be obtained.— Cooke v. Mahony, and 
ano. Exch. 31. 1819. 

(r) If three Partners (two of whom 
reside abroad, and one in England) 
be sued for a I'artnership debt, and 
the Partner res/dent in England ap^ 
pear to the Action^ but refuse to appear 
for the Partners resident abroad^ the 
Sheriff under a distringas against the 
two Partners may take partnership 
eflects though paid for by the part- 
ner resident in England alone ; to 



whom the I'artnership was legally 
indebted, and the Court will not re- 
lieve him against such distress. 3 B. 
and P. 25 i. —See 4 Taunt. 299 — and 
Man. Ex. Pra. 19. Where the De- 
fendant had absconded to avoid being 
served with a subpoena to answer, a 
receiver over his estate was appointed 
on the application of the Plaintiff.— 
Ball and Beatty 75. '^Sec Substitution.) 
(a) Hartford v. Gage and another, 
Exch. H. 1819.— Bruce v. Houlditch 
and others — Ibid," See title " appear- 
ance" where the mode of compelling 
one partner. Defendant arrested, on 
giving Bail for himself, to enter on 
appearance for his co-7>ar/«<;r,— This 
will only be ordered, when the De- 
fendants arc CO- partners, and it is sug- 
gested to the Court — See Crokcr, v. 
Jones and an. Ex. BI. 1822, or- 
dered — I^iftledale v. Mc. Teman and 
others. Exch. II. 1823— (no/ bein^ 
partners) refused. 
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Om 



htte good serrioe of die pmrtner absent ; and in like 
manneTp when baron and ^^me ('> are Defendants, the 
Court will Older, that service on the hudand be 
deemed good senioe of the vci^; v«) and though 
the ordinary practice has been to serve each of them, (•) 
it teems that in an action against husband and »|/^y it is 
sufficient to senre the husband anfy ; ^'> and if he do 
not enter an appearance for the ^cife and tdmself, that 
the Plaintiff may do so in the usual course Cj^> 

In proceeding against j^moji^r^') by common process, 
they must be serred in person, and a defect of service 
arising from the improper conduct of the officer of the 
prison in which the Defendant is confined, is no 
ground for dispensing with the necessary affidavit of 
service, >- 

At the time of serving the process, if the Process- 



JO If 
fiwui serrice on the hosbaod it 

•Bflicient; and if he do not afipen Ibr 

himself and his wife, you may enter 

a pariiamentaiy appearance for hoCh. — 

Banies»406 — 412. 

(a) £x T. 1819. Davis v. Qyinlan 

andwife-x-See iVac. Reg. (di.) 545.— 

Jw) Mc Namara v. Mc Namara 
i wife, £xch. £• 1825.— Shtter v. 
Woods and wife, Ezch. H. 1885.— 
Hamilton, ▼. Barton and wife, Ex. 
^. 1822. 

(j*) JSames, 406— 412. IVac. Reg. 



551. & C 1 Man. Exdi. Fhtt. 62.— 
Aocess i^punst Baron and Feme, if 
eertcd on Baron, is good.— Barton, 
109.— So Fir. R4!g. (ch.) 545. Blan. 
Ez.Fra.4a 

Cy) Sdlon,91,M*Namantt.M«N»- 
maim and wifo, Exch. £. 1825.— See 
•• ^iforance.** 

(x) This subject wiU be fully treated , 
on ** Pos<.*'-_See 1 DurnC and East. 
192.— Man. Ex. Pnu 148. 

(a) FS4g80o V, Braee, 2 Moore, 
(C P.) 462. 
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jjjf lAe Procett' Server it maltreated. 

Server is maltreated^ W or if contemptuous words are 
spoken of the Court (^) by the Defendant, he may be 
attached; and if by any fatality the Capias is lost^ 
or forcibly taken from the person serving it, the Plain- 
tiff may obtain an order for liberty to issue a duplicate 
writ, C*') returnable on the same day of the former, 
whereon he may j)roceed in the usual course ; but if 
the object of the Plaintiff is an attachment, the motion 
will not be entertained upon either of the two last days 
of term ; and this is an invariable rule, unless the per- 
son against whom the application shall be made is an 
attorney. (*) 

Cotts of. 

Finally, by the General Order of the Twelve 



(b) Hamilton v. Stpitb and others, 
M. Exchequer, 1821. — Ex. Warner v. 
Bodkin, Ex H. 1823.— Gaskin v. 
same, ibid. — Figgis v. same But where 
the Defendant on being served tore the 
process in pieces, and threw it at the 
officer, it was held that the officer, not 
being prevented from serving it, the 
Court would not interfere as for a con- 
tempt — Myers v. Wilson, 4 Moore, 
147. So in the C. P. West where, 
on serving the Defendant with com- 
mon process, he collared and shook the 
the officer very violently, and desired 
him to quit his presence ; upon an ap- 
plication for an attachment for a con- 
tempt of the process, the Court said, 
" That witliout its being more fully 
pointed out in what respects or degrees 
the acts of violence obstructed the due 
execution of the process of the Court, 
no such obstruction was shewn as to 
call for that summary mode of punish- 



ment, and they refused ihe rule. — I 
T. and Br. (C. P.) 24. 

(c) 6 Mod. 43.— 1 Salk. 84 I 

Stra. 185. — Say. 47; But see as to 
one witness. — 2 Str. 1068. 

(d) Exchequer, Michs. 1818 

Sheehan v. Baldwin.— Brian v. Braghan. 
Bingham r. Bodkin, H.1819. — Mayne 
V, O'Ryan, T. 1818 

If there is any mistake which the 
Plaintiff perceives before the process is 
returnable, his attorney should serve ft 
notice, desiring that an appearance 
may not be entered to the writ (the 
particulars of which the notice should 
recite) and this i!\ill be sufficient to 
prevent the Defendant's appearance; 
and should he subsequently appear, 
the proof of service of such notice will 
prevent any liability to costs of non pras. 

(e) Lafay v. Puxley, Ex. East. 
1823. 
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CotU. 



Judges, (/) it is directed, " That the officers of the re- 
spective Courts fe) shall tax and allow against the De- 
Jc7ida7it or Defendants Jair and reasonable costs of 
procuring personal service, or of substituting service 
upon them." 

And we liave already seen that the Court consi- 
dered tlie officer was justified in allowing the expenses 
of two writs issued in one action against the Defend- 
ant into two counties, where it was doubtful in which 
county the Defendant was to be found. (^) 



(/*) 19th Not. 1803.*- In England shall be deemed an officer of the Court 

this is regulated by statute. 5 Gea II. in which tlie business is done.*' 

{g) By the Ist and 2d Geo. IV. (A). Morris v. Hunt 1 Chitty, (JT. 

chap. 53, sec. 46, " the taxing officer B.) 544 — Ante, 56. 
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CHAP. IX. 

Having considered the ordinary kind of process to 
bring the defendant into Court, in order to contest the 
suit, or abide the determination of law, we proceed 
to mention some practical rules respecting the appear- 
ance ; hoWi wheriy and bt/ whom it is to be entered* 
This being now chiefly settled by statute, it will only 
be necessary to give a brief outline of the mode anci- 
ently prescribed for appearing, and the times allowed 
for that purpose. 

At Common Law the parties, generally speaking, 
could not appoint an attorney unless under the King's 
special warrant, hy writ or letters patent; but(") this 
exemption did not extend to corporations aggregate 



(q) Co. Lit. 128. (a) 2 Ins. 249, 
378, ante, 38. 
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which always must have appeared by an attorney ap- 
pointed under the common seal, being, as it is said, 
** invisible, and existing only in intendment and con- 
" sideration of law." O 

The feudal laws W allowed three distinct days of 
citation after the time directed for appearance, be- 
fore the defendant was adjudged contumacious ; and 
Blackstone says, (^) ** our sturdy ancestors held it be- 
neath the condition of a freeman to appear, or do any 
other act at the precise time appointed ; wherefore, at 
the beginning of each term, the Court does not usu- 
ally sit for despatch of business until the fourth or 
appearance day, although the Courts are opened on 
the Jirst day of Term, and one of the Judges attends 
to carry forward the intention of taking the essotTte or 
excuse of such as appear at the summons of the 
writ." 

However, if the defendant appeared on the Jburtk 
day, it was considered sufficient ; and this accords pre- 
cisely with the indulgence that prevailed in the Gothic 
Constitution, (^) as also with the custom of the Ger- 
mans ; (^) and herein may be traced the origin of the 
time prescribed for appearing to the ancient writ of 
subpoena continued to this day. (t) 



(•) Co. Lit. 66, b.— 10 Hep. 52.— (5) Feud. 1. «, 1 22. 

See Man. Exch. Fhu — ** TbeappoinU (c) 3 Bla. Com. 278. 

" ment being an act upon record, need Jd) Stiem de jure, Goth. U 1, c. 5. 

'* not be under tiie Common Seal.** .-3 Bla. Com. 278. 

Pa. 9.— This is founded upon the au- {e) Tacit de moreger. chap. 11. 

thorityof the Mayor of Telford*8 case. (f) fidin. 44«^BKaa. Ed ¥ft* 49. 

-^1 Salk. 192 i but lea Tidd. 106.— ' 
j^ Kote(A) 
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A liberty, however, was very early given by sta- 
tute (t) to appoint an attorney when it was not in di. 
rect violation of, or in opposition to established prin- 
ciples of inadmissibility ; and although perhaps such 
appearance would seem now (f) rather enjoined than 
permitted, nevertheless, there is still nothing prohi- 
bitory of the Common Law right for the parties to pniL 
secute or defend a suit in person^* and which privilege 
is, at least nominally^ exercised at present by defend- 
ants under confinement. 

The appearance, when by the defendant, is his first 
act in Court, (^) and differs from putting in bail, which 
is the act of the Court itself (*) or the former may be 
the act of the plaintiff Jbr him^ under the provisions 
of several acts of Parliament from time to time, where- 
fore it is called a Parliamentary appearance, and both 
are usually entered by, or in the name of an attorney 
pf the Court, 



Cf Infants. 



But the permission to appoint an attorney does not, 
nor could not be extended to persons who, for want of 
legal discrimination, are presumed incapable of dis- 



(+) Stat 2, Wert. 2— (13 Bd. I. * 2 H. Bla. 600, ante, 40. 

chap. 10.)— 7 Rich. II. chap. 14, (g) Com. Dig. tit Pleada; B. ],. 

ante^ 38. {h) 1 Salk. 8. 

Cf) 40 Gea III. c S3, Iriah.— IS 
Gm. I. eh. S. 5 Geo. II. c. 37.-* 
Eng. 
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Of Infants, 

creet selection ; wherefore an infant defendant must 
appear by guardian^ (0 who is bound to protect him 
from all attacks ; and if an attorney undertake to ap- 
pear for an infant^ the Court will see that he shall do 
so correctly y (^^ which is by guardian ; and tliis whe- 
ther the infant is sued alone, or with others, (<^) or 
even as a Co^Executor ; ("») and it seems that in an 
action against Baron and Feme, the latter being under 
age, ought to appear by her guardian ; W but if an in- 
fant Defendant (having appeared by guardian) come 
of age pending the suit, he may then plead by at- 
torney. (''^ 



(0 Co. Lit. 135, b.— 2 Inst. 261. 
2 Str. 784. 

(k) Stra. lU, 445; although the 
forxn of the notice calls upon the in- 
fant to appear by attorney, 

(/) 2 Cro. Jac. 289, 290, 305.— 1 
Ro. Abr. 776.— pi. 9. Alleyn, 74. — 
Lev. 294. — Ld. Ray. 600. But see 
Com. Dig. Tit Pleader , 2, c 1, where 
it is said, that if several sue jointly, and 
some are within age, and all appear by 
attorney, it is no error; for those of 
full age may make an attorney for all : 
the authorities referred to do not sup- 
port the doctrine laid down.—- Tidd, 
113. 

(m) 2 Stra. 783. — But where an 
Infant Co- Executor is Plaintiffs it is 
holden that the Executors of full age 
may appoint an attorney for themselves 
and the infant, as they make, together, 
but one representative. — 2 Saund. 212, 
213, (6 ) The reason assigned for the 
distinction between an Infant Co' 
Plaintiff and Defendant is, that as 
Plaintiffs, they cannot sever in declare 
ingf but as Defendants, they may sever 



in pleading, -2 Str. 785.— See Cro. 
Eliz. 378. 

It is clear, that if an infant be sued 
as Administratrix, and appears by at- 
torney, such appearance is irregular.— 
1 Moore, 250, s. c. — 7 Taunt. 488. 

By the 58 Geo. III. ch. 81, — 
Sec. 1, 2. where an infant is appointed 
a sole Executor administration, with 
the will annexed, shall be granted to 
his guardian with like powers as during 
minority to the next of kin. 

{n) 1 D*anv. Ab. 602. — But though 
a wife be under age, the husband and 
wife may bring an action, for the hus- 
band, by law, may make an attorney to 
appear for himself and his wife.— 
Show, 13 — Espin. 219. 

(o) Moore, 665. — An Infant De- 
fendant in equity may, before he attains 
21 years, amend his answer, and go 
into a new defence. — Ball and Beatty, 
548. And his answer cannot be read 
against him, and may be amended after 
he comes of age. — Ibid. 555. — See 2 
Chitty, Rep. 22, where the Nisi Prius 
Roll was amended by inserting a spe- 
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Infantt, 

On the principle that the appearance of an infant 
by an attorney is error (v) (perhaps with the exception 
of ejectment (y)) an appearance cannot be entered for 
a rninor^ pursuant to the statute ; (O and in one case 
where the Plaintiff, having entered a parliamentary 
appearance, obtained judgment, to which Defendant 
brought a writ of error^ it being disclosed that nonage 
was intended to be assigned^ a motion by PlaintiflP to 
enter an appearance by guardian (striking out that al- 
ready entered) was refused^ the Court conceiving the 
application was made too late. (*) 

And by the statute 21, 22 Geo. III.W where judg- 
ment has been entered on parliamentary appearance 
against an infant^ the Defendant has two years, from 
the time of service of an attested copy, after disability 
removed, to make defence. 

If the party is aware that the Defendant is under 
age : should he not appear duly, and in due time : on 
application to the Court, grounded upon an affidavit of 
service of the process, (") and that the Defendant is an 
irifanti and hath not appeared, the Plaintiff may obtain 

p 



cial tide to the declaration, the Defend- T. 28 Geo. III. K. B. cited. Tid. 

ant being an infant at the^^imim^ of 113. 

the /^rm, whereof it was entitled ^^e- («) Barnes, 41o, 418. — And see 2 

rally, and the appearance recorded as WUs. 50, where immediately preceding 

the day when he came of age. trial, it being discovered that the l)e- 

fj)) 1 Ro. Ab. 287, pi. 1, 2,747. fendant (who had appeared by attorney) 

pi, 13. — Moore, 460. — Lord Ray. 600. was an infant, the Court ordered an 

(7) 1 Str. 25. appearance by guardian. 

(r) Though sued jointly with other {t) Chap. 18. 

Defendanta.^See Bligh v. Minster, (u) Post. 
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Infants, 

an order, " That the Defendant do ap{)oint a guai*- 
" dian to defend him in Jour dayj?, or in default there- 
" of the Court will nominate one for him ;*' (0 and if 
this order be not complied with in the limited time, 
after service in the usual manner, a guardian will be ap- 
pointed for him jC"') or if he has already appeared by 
attorney, such appearance will be set aside, (') for 
which purposes the motion is to be made recently. (^) 
The same doctrine obtains where an infant is an Ad- 
ministrator. («) And even if the PlaintifiF is unaware 
of the fact of infancy, it seems that, that circumstance 
shall not be considered to prevent the assignment of 
infancy as errory after judgment, although it may have 
a tendency to excuse him, on motion, from payment 
of costs, when applying to rectify the appearance, 
even after plea filed. («) And should an infant ne- 
glect to appear to a subpoena ad respondendum, upon 



(vj Mahony a Minora t>. Wiixon a 
Miner. ^—Exch. Hil. 1804. — See Exors 
Boyce v. Heir andTertenanls of Brown- 
rigg, Exchequer, M. 1 821. See 2 Sellon, 
68.TheRule of King*sBench, Westmin- 
ster, is analogous, viz. ** That unless 
Defendant appears within six days after 
personal service of the notice, the Plain- 
tiff may assign John JDoe for his guar- 
dian:'* on affidavit of service an ad- 
mission will be drawn up. — See Impey, 
K. B. 641. So in tiie C. P. West, in 
four days, or Plaintiff to be at liberty 
to name one for him.— Imp* C. P. 
572. — Barnes, 418. 

So in the Exch. (Eng.) if the De- 
fendant appoint no guardian to a;ppeBt 
for him, the Court will make a rule 



that Pluntiff sliould name one. Burton, 
110.— Man. Ex. Pra. 140. 

And in equity, on the return of an 
attachment against an Infant Defend- 
ant, for want of an appearance, the 
Court will appoint a guardian to ap- 
pear and answer. — Vernon and Scriven, 
Irish Term Reports, 301. — See Exe- 
cutor Davis v. Aylmer and otliers, 

M See 2 Stra. 1076. 

(*) 7 Taunt 488. 

(y) Yet it is said that the applica- 
tion may be made any time belbre 
judgment — 2 Wils. 50 Barnes, 415, 
we have seen it will be too late after- 
wards. — Barnes, 413. 

(«) 7 Taunt 488.-1 Mer. (ch.) 250. 

(a) 2 Wa*. 50. 
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htfitnts, 

an affidavit of service, an attachment may issue against 
him in the usual course. (^) 

However, if an infant Defendant has already ap- 
peared by Attorney, the Court on his motion may 
permit him to appear by Guardian, and where (in such 
case) the application was to set aside a judgment obtain- 
ed by the Plaintiffs, and for liberty to appear by guar- 
dian, this Court granted the motion — ^but upon the 
terms of payment of full costs of the proceeding and 
motion, — pleading issuably forthwith — and of the De- 
fendant's undertaking not to set up infancy at the 
trial. (0 

The Defendant, being a minor, should present a W 
Petition tp the Court, or a Judge at chamber, (^) accom- 
panied by a consent of the intended guardian, ^) who 



(6) 1 Fowl. 458.-rl Man. Ex. Pr. 
141. 

(c) Armstoug v. Dillon, Ex Mich. 
1804. 

(d) FORM QF PETITION : 

R. S. \ "TO THE RIGHT HON. 

again** f ST ANDISH O'GRADY, 

M. K.^ CHIEF BARON OF THE 

J Court of Exchequer, 
« The humble petition of M. K. an 
infant under the age of twenty-one 
years, 

*' SHEWETH, 

" That the Plaintiff hath lately 
commenced an Action at law against 
your Petitioner for (^here set forth the 
cause of action) and your Petitioner is 
advised, and believes that he has a 
good defence to make thereto, but in 
regard your Petitioner is an infant, 

" Your Petitioner humbly prays 



your Lordship would be pleased to as- 
^n M. N. of, &c. as his Guardian 
to defend his suit 

And your Petitioner sliall ever prav, 

« M. K." 

{e) Tidd. 114. 

(/) form of consent." — (tobe 
annexed to the Petition.) 

" I do hereby consent and agree to 
be the guardian of the above named 
M. K. an infant, according to the 
prayer of the above petition,** 

" M. N." 

(« Witness N. N.") 

The rule to appoint when the in- 
fant is Plaint(fff should be obtaji^ed 
before declaring ; for unless a cc^py of 
the rule be ' annexed thereto, it seems 
the D^endant is not compellable to 
plead. Man. Ex. Prac. 142; where 
the infant is Defendant the copy rule 
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Infants,. 

is usually a near relation of the Defendant ; is) and it 
seems an affidavit that the petition and consent were 
duly executed, is requisite in the English Courts.(*) 

And, where the P&intf^is under age, aprocheinami/f 
or Guardian, must be admitted (') in the same manner 



should be annexed to the pUa^ ibid ; 
thU is analogous to the time that the 
warrant of Attorney in common cases 
it rc(]uired to be filed. 

Of) See 2 Peer Wm. '2C'2.— 1 Bla. 
Com. 461-2. — It is said that two 
guardians may be admitted to defend 
for the infant jointly and severally.-— 
2 Uurt *285. 1 Man. Exch. Prac. 141. 
— See 1 Fowl. 458.— If a person is 
by i|ge or infirmity reduced to a second 
infancy^ be may also defend by guar- 
dian. — Preced. in Chan. 429. 

{h) Tidd, 114 ; but if the intended 
guardian attends in person the affida- 
vit docs not appear necessary. — KUfoy, 
r, Leggc, M. 1819 — Exch. 

(() Because, the Prochein amy is 
liable to costs. Cro. Eliz. 55, 1 Stra. 
548. and primafacie, as well, to the 
PlaintifTs Attorney as the Defendant's. 
2 Esp. Rep. 473. — But Lord Kenyon 
'^bserved, if he had been induced by 
any misrepresentation, or delusion, to. 
place himself in that situation, he was 
not liable : — However, when an infant 
Plaintiff* was taken in execution, the 
Court refused to discharge him, on 
xnotion.^2 Stra. 1217. — 15 East, 6. 
and sec Barnes, 183. — 1 Bos. and 
Pul. 480.— See 2 P. Wm. 297.— 
The Defendant may have a note of 
the place of abode of the Prochein 
Amy.— .1 Wils 246. 

(it) Lord Howth tf. Wade— Exch. 
14th Nov. 1746,— Kilfoy v. L^e, 
£x. M 1819. — Le Maitrpv. Rainey, 
Exch. E. 1825. 



FORM or PETITION AND CONSENT. 

'* In the Exchequer. 
*' A. B. the Younger, PlaintifT, 

" C. D. Defendant 



" TO THE RIGHT HON. 

STANDISH 0*GRADY, 

CHIEF BARON OF HIS MAJESTr*8 



<i 



COURT OF EXCHEQUER. 

The humble Petition of A. B. the 
1/ounger, an iiifantt under the age 
of twenty-one years, the Plaintiff* in 
this cause. 

" SHEWETH, 

** That your Petitioner has, as he is 
advised, good cause of action against* 
the above named C. D. for {stating the 
cause of action) and that your Peti- 
tioner has lately commenced an ac- 
tion against the said C. D. for the 
same ; but in regard that your Peti- 
tioner is an infant under the age of 
twenlj-one years, to wit, of the age of 
nineteen years. 

* *• Your Petitioner, therefore, most 
humbly prays your Lordship to admit 
him to prosecute the said action by G. 
T. of merchant, your Peti- 

tioner's next friend. And your Peti- 
tioner shaU ever jfray, Sec, 

" I G." 



(( 



(consent.) 
I do hereby consent and agree 
that the above-named A. B. shall be at 
liberty to prosecute this action by me 



OF THE APPEARANCE. 



109 



infants, 

(as the guardian for the defendant) ; on motion in Court* 
but if the defendant, an infant^ appears by a guardian 
not appointed by the Court, it is only a misdemeanor in 
the attorney ; (^) and where a mother appeared for a 
minor defendant, the Court would not set aside the 
proceedings, upon the ground that she was neither 
testamentary guardian or appointed by the Court. (*") 

Although regularly, the application ought to be 
made in all cases ; yet it would seem a reasonable prin- 
ciple, that the same strictness need not be enforced as 
to the appointment of a guardian for the defendant, 
because the infant himself, in such case, is liable to 
costs, whether a guardian has been appointed or other- 
wise, W 

What has been observed respecting the assignment 
of erro7\ that an infant appeared by attorney, (which 
error, where he is plaintiff, and obtains 2^^ verdict, is 



as his next friend^ according to the 
prayer of the above petition. 

" G. T.** 

See Tidd. — Append, chap. 3 — § 1 1 
—12—13—14. Impey, K. B. 642.— 
Imp. C. P. .575. 

The Court will appoint some other 
person, Prochein Amy, with the con- 
sent of the Father, where he camiot 
be appointed, being a necessary wit- 
ness. — 1 D. and R. 15. 

• F. N. B. 6S (I ;; 2 Inst. 261. 
Cro. Car. 86. The admission may be 
for a particular cause, or to prosecute 
and defend all suits.— 1 Stra 504. — 
In the K. B. Westm. it is said, that a 
special admission of a guardian to ap- 
pear in one cause Mdll serve for others, 
1 Stra. 504 ; but, it seems, to choose a 
general guardian, the infant must have 



arrived 'at the age of discretion.— 1 
Fowl. 460, — If it appears to the Court 
that the Prochein Amy, &c. is not 
of sufficient ability to pay Costs, the 
Court will order another who is. — 
Imp. K. B. 645. And see 4 Mad. 
261-461. 

(0 1 Cromp. 158.— 2 Sellon, 70. 

It is said that a guardian must have 
a warrant, but it is unnecessary for the 
prochein amy.— 2 Arch. 145, how- 
ever the warrant will be intended. 

(m) Irish T. Rep. Vern. and Scriv. 
586. — £x. Healy v. Brewer; so in 
Admr. Sullivan v. Foley, mmorf, and 
others. — Ex. Hil. 1815, who appeared 
by their next friend ; I do not find 
any rule entered for liberty to do so. 

(n) 2 Str. 1217.— Dyer, 104.— 1 
Bulst. 189. 



no 
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cured by the statute of Jeofails^ (<>> ) must be under- 
8tood» where the assignment thereof is for the benefit 
of the infant, and not to hold e*converso ; and, accord* 
ingly, in a recent case where judgment of nonsuit was 
given in an action brought against an infatit^ the Court 
held it was not ground of error that he had appeared 
by attorney ; fp^ and it was said, ^9) «* There can be no 
doubt that where judgment was given against vm m" 
£uit, he may assign his appearance by attorney, as a 
ground of error^ and the law will protect an in&nt 
when a judgment has been recovered against him ; (**) 
but the circumstance that the plaintiff below has been 
defeated in his claim against an infant, shews that he 
has no cause of action whatever, aud therefore that he 
is not entitled to judgment.'' 

However, if an infant plaintiff appear by attorney, 
it may be pleaded in abatement^ (0 and were he to ap- 
pear in person^ perhaps it is assignable os error. CO 



(o) 91 Jac. I. cbap. 13. — 4 and 5 
Ann. chap. 10, (Sng.J — 11 Cha. I. 
cbap. 12, f Irish. J — Yet the defendant 
can plead it in abatement. — 2 Saund. 
213, (n. 5.) — The statute does not ex- 
tend where an infant is defendant.— 
2 SelloTif 70. — See Man. Exch. 139 to 
142. 

f^pj Bird V. Pegg, and another. — 
H. 1822—5 Bamwal and Aid. 418. 

(q) Per Abbott, Ch. J.— 5 By. 
and Aid. 419. 

(r) See Cro. J^. 289, and Sergeant 
Williain*s notes to the case of Foxwijst 
V* Tremain, (referred to in Bird v. 
Pegg.>— 2 Saund. 212, a. 



(i) 2 Saund. 213, (n. 5.)--Sau8c v. 
Hayden.— Exch. ^iat. 1^23 ; in such 
case the plaintiff may enter a nil GH- 
pit per Brevet vel BiUam. — See I-oitl 
Ray, 992.*— Where to a dedaratton on 
a joint cQntrftcty one defendant pleads 
irifancj/t the plaintiff cannot enter a 
nolle prosequi as to ^e infant ; he 
must discontinue, and commence a 
new action agtinst the adult. — 3 Esp. 
70, aod see 14 East. 210.--^ Taunt 
307. 

(0 For which reason, he eaiwot be 
an infonoer on a penal $tatiiie.'r>3(iy. 
R^51. 
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Of on jWfof, ic. 

In an action against an idiot, who is also adjudged 
incapable of conducting his own afikirs, an attorney 
cannot be appointed to appear for him ; but in all 
cases he must appear in person^ (*) for he is con^dered 
to want discretion i^) sufficient to enable him to name 
a proper substitute^ wherefore the Judge shall protect 
his interest, and accept the best possible plea in his be- 
half that any one present can suggest. With a lunatic^ 
however, it is otherwise, ('*') for the law presumes that 
he is one who hath lucid intervals ; and although it 
rarely happens that a jury find a man an idiot a* navi* 
tate, yet there is a marked distinction between him 
and the lunatic^ as to the probable restoration of rea- 
son } wherefore, such a non compos mentis is permit- 
ted, when sued, to appear by guardian^ if within the 
age of twenty-one years ; (*) and if of Jidl age, he may 
appoint, or have an attorney appointed, to defend his 
cause. W It will be seen that insanity is not sufficient 
ground to discharge a Defendant in common baiU W 



(u) That right ^hich the King hte, 
as Pater Patriot to take care of his 
subjects in c&se of charities, ididts, lu- 
naticSf and infant, falls under the di- 
rection of the Court of Chanceiry, 
which, in cottseijuence thereof, has been 
used upon petiti&n only, without any 
bUl 6r decree, to make orders touching 
the determination of such right — 
2 P. Wm/s 118.— See 1 Bla. Com. 
305.— Co. Lit. 42. 

(i;^ 4 Co. Lit 124, (6.) 125, And 
then wAy one who ptays to be admitted 
as his friend, may sue fbr bitn ; and 



any one who can mdke t bettet de- 
fence shall be allowed to defend for 
him. — Ibid. 

(w) S^ 2 Atk. 515. 

(x) 4 Co. Lit. 124. (6.)-— So in 
Chancery the Court ordered that a 
guardiati be appointed to put in the 
answer of a party being a lunatic— 5 
Mad. 422. 

(y) Co. Lit. 390.— 2 Saund. 3S3, 
n. f4.) 

fzj 4 Bumf, and East. 121, and 2 
Dumf. and East 390. 
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Of an Idiot, ^fc. 

though previously established by a commission of 
lunacy. (") A Feme Covert, also, of JtiU age, sued 
without her husband, must appear in person ; W but if 
within age, a guardian must be appointed, like any other 
infant, and this whether sued singly or conjointly with 
her husband. (^) 

Tifne preserved for appearing. 

With these exceptions, all persons may appoint an 
attorney to appear Jbr them, or may appear in person ; 
and the respective times prescribed for doing so are, 
" vijj." — if proceedings be commenced by common law 
subpcena within four days, W in Jull term after, and 
exclusive of the return day in the writ ; or at any time 
within the respective returns of any of the processes of 
contempt that issue in default of such appearance to 



(a) 2 Bos. and P. 362.-13 East. 
Z55i for persons indicted and acquitted 
as insane.— See 2 Geo. IV. chap. 33. 
sec. 16. 

(6) Co. Lit. iZS.^S Taunt. 261. 

(c) 1 D*Anv. Ab. 602. 

{d) 1 Howard, 72. So in the Ex- 
West, by the old rules, it is ordered, 
that no attachment shall issue against 
any person for not appearing upon a 
subpoena, until four days after the re- 
turn of the writ and appearance day. — 
1 Man. Exch, Pra. 42—1 Burt. 138. 
But according to the modem practice 
there, if the subpoena be returnable on 
the Jirst general return day of term, 
&e Defendant is required to appear on 
the third day after the quarto die post ; 
if on any other day, either common or 
special, he is to appear on the fourth 



day after the return day. — Man. Ex. 
Pra. 42. 

In the Remembrancer's office, the 
Defendant being served, is bound to 
appear the next day after service, when 
the writ is returnable immediate ; upon 
the second day, if returnable at a day 
certain ; and on the fourth day, if re- 
turnable on a general return.-— Man« 
Exch. Pra. 41, 42. 

To the process of contempt, the De- 
fendant is not now neces^tated to en- 
ter an appearance until an arrest is ef- 
fected ; and on appearing he is obliged 
to pay the costs of all such process pre- 
vioudy entered; and should the ap- 
pearance be the same day a first or 
other such writ is issued, the Defendant 
is liable to the expense thereof. 
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Time j>rescribed for appearing, 

the subpoena, of which several processes it is compul* 

sory on the Defendant to discharge the costs ; W but 

the attachment and subsequent writs against the person 

being the onli/ means of enforcing obedience to the 

subpoena, it seems an appearance cannot be now^^ 

compelled, unless an arrest has been effected ; (sJ and it 

is proper to observe, that this mode of 'proceeding, 

therefore, cannot be resorted to, against any party abso^ 

lutely privileged from arrest. (*) 

If an appearance is entered on the same day that 

process of contempt shall issue, the Defendant is liable 

to pay the costs of svjch process (0 for his contempt ; 

and the payment of such costs, in all cases, seems a 

condition precedent to the Defendant's appearance 

being duly received. (^) But where a person sued by a 

wrong name enters an appearance after process of con* 

tempt has been awarded, his appearance to an irregular 

subpoena shall not bring him into contempt by rela^ 

tion; W however, to process against Baron and Feme, 

if the husband appears without his wife, both are in 

contempt. ("*) 

Q 



(e) Vost-^" AUachmenr—** Costs.'* 
See Man. Ex. Pra. 46. 

/fj See. 45 Geo. III. chap. 55, 
sec. 1. 

(g) Man. Ex. Fra. 43. — But see 
guere, Ante^ 79. 

(A) Man. Ex. Pra. 43.— So an at- 
tachment for not paying money pursu- 
ant to an avfard will not be granted 
against a Peer (7 D. and £. 171,) or 
a member of ^ H. C— Ibid. 448 ; 



and see Irish T. R. Ridg. Lap. and 
Scho. 313, 316, as to an attachment 
against a Member of Parliament for « 
contempt, as sheriff, in not amending 
a return. 

(i) For there is no fhustion of a 
day—Vr, Reg. 352. 

\k) See Man. Ex. Fra. 48, and Post 
— " Coits:* 

(/) I Anst. 143. 

(fit) Pr. Reg. in C)ian. 18, 343. 
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Time prescribed Jar apfearing* 

It is to be observed, that where these proceedings 
are adopted against several Defendants, if any appear 
to the subpoena or other process, the subsequent writ is 
only issued against such as have not entered an appear- 
ance.* 

Where proceedings are commenced hj capias ad 
respondendum^ the defendant should appear within the 
eight sitting days («) of the Court, next after the day 
on which the writ is returnable ; and if the defendant 
be entitled by privilege C'') to a letter missive^ the se- 



• Porter and others v, Wright oii/y. 
£z. East. 1823. — Gallagher v, Otrtty 
and another only. — Exch. East. 1829. 

(n) Stat 45 Geo. III. chap. 55-- 
and bf order of Judges, 19tb Nor. 
1803, '* that the 8 days given to the de* 
fendant or defendants to appear after 
service of the process and notice, shall 
be deemed to he 8 siUimg days of the 
Court, out of which such process shall 
issue unto furtlier orders of the judges.** 

(o) Manning says, the proceedings 
ag^nst peers and bishops and against 
members of Parliament will require par- 
ticular attentioQ ; this (t. e, the Exch.) 
being the only Court in which the for- 
mer can be sued except by process, 
which requires the setting forth of the 
whole cause of action, the payment of 
heavy fines, and an interval of 18 days 
between each step 1. — Exch. I^« 
<;g. — See the plea filed in the case of 
Bryon v. Lord Audley, C. P. Ire. 
Trinity 1822, and it seems that the 
regular mode of proceeding against a 
peer in the K. B or C. P. is by origi- 
nal writ — 2 II. Blac. 267, 299, al- 
though in tv/o cases it was held that a 
peer of tlie realm miglit be sued in the 
K. B. by bill and summons.-— ^y. 



Rept 63, 4.— Cowp. 844: tfiesevu- 
thoritiei, howvfdr, wm mk consider, 
ed dedsiTe in a more modem case. — ^8 
H. Blac. 967, 999, and see 1 Boa. 
and Full. 7, 9, (bb) ISifa.) as to an 
Irish peer sued in West— See i 
Moore, 410. 

For a history of the stat 12, 13, 
Wi\\, III. chap. 3, (Eng.) of which 
the 1 Geo. II. chap. 8, Irish, is de- 
rivative^ and the alteration it under- 
went in the House of Lords. See 2 
H. Bla. 273, 4, 300. 

It is clear, that the mode of object- 
ing to being sued by bill, must be by 
plea of mbatement. — 2 H. Bla. 299. 
3 B. and P. 7 ; but members of H. 
Com. may be so sued. — Lord Raymd. 
1442 — 2 Stra. 734. 

In the Exch West the appearance 
upon a venire against a privileged per- 
son or upon a subpoena, should be en- 
tered within four days incliisive, from 
the quarto die post, if the writ be re- 
turnable on the Essoine day of the 
Term, and within four days exclusive, 
after the very return day, if the writ 
be returnable on any other day, whe- 
ther a general or iqjiecial return. — Man. 
Ex. Fra« 98. 
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veral days to appear are — ^within four days after that 
on whicli the party is required by the letter to have an 
appearance entered ; within four days after the return 
of the subpcena issuing in default of such appearance 
thereto, or at anj/ time within the several returns in 
the distringas f aliaSy or pJurieSy or within four sitting 
days in Teim, after the return of the further pluries 
and service of the order on the sheriff to return issues 
to the ^/Z^ amount of the plaintiff's demand; or if the 
defendant be a member of Parliament and thereby en- 
titled to a subpcena ad respondendum, with the ex* 
ception of the first four days to appear to the letter 
missive, his appearance is timely, if within the seve* 
ral days before mentioned. 

It is to be noticed, that these are all accounted sitting 
days in foil Term, exclusively qf Sunday (v) or other 
dies non after the return day in the several processes } 
but a defendant may appear any time within these res- 
pective limitations, or it is said even before the return 
of the writ, for bis appearance is to the bill not the pro- 
cess ; (*) but in practice here^ he should not appear 
before any writ is sued out, which is called a voluntary 
appearance, (?) on which a non pros could not regular- 



(p) In Westm. Sunddy is not count- 
ed, if it happen to be tiie last day to 
appear.—- Burr. 56, 

(•) Man. Ex. Pr. 96. 

{q) See Tldd. 262.— 1 Sellon, 95. 
This by old rules of the Exch. would 
appear contemplated; ** all appear- 
ances in the Office of Fleas in pmm, 



or by attorney, upon process or^^ cmi- 
aeni, shall be entered in the office 
books by an attorney of the said office, 
and the day of appearance inserted.'* 
1 Man, Exch, Fn, 96* 

A voluntary appeannoe^ or od« 
without process* I have not known 
any instance of in i/u$ Cowit and, 
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Ij be obtained, moreover, it is an evasion of the stamp 
duty. « 

When the Dtfendantthoutd and A<ndd not appear. 

Although it has been said that defendant may ap- 
pear before the return of the writ^ (0 for the appear, 
ance is to the bill and not to the proeess } (^) or even if 
the writ be returned not served. (") However, this 
must be taken in qualified and restrained sense, for 
when the cause of action arose, and the writ issued in 
vacatiofif to which the defendant immediately appeared 
as of the forgoing Term, and the plaintiff proceeded 
to file a declaration as of the teste of such appearance, 
(which is the course in this Court) on demurrer, for 
cause that the action appeared to have been commenced. 



perhaps^ it would not be good ground 
to noil pros plaintiff, though it is men- 
tioned in all the English books of 
practice.— See Tidd. 262.—- 1 Sellon, 
95. In the C. P. West it is a rule 
that no hail be put in for any party 
against whom no writ or process is sued 
out, without leave of the Court. — R. 
H. 14 Jac I.— Reg. 2, sec. 4, and 
to make a voluntary appearance effec- 
tual in the K. B. — A latitat, &c. must 
be sued out within 14 days. — R. T. 
4 Wm. and M. Reg. 1.— Iidd.262.— 
1 Sellon, 95. 

(r) Manning says, ** as there is no 
sudi rule in the Exchequer, and 
the appearance is entered, not to 
the process but to tlie bill, the issuing 
of a nvrit appears to be unnecessary." — 
>213,3,citedi Man* Exch* 

rila. 39. — In the Exch. 
iaboTe is put in More the 



return of the writ, the plaintiff, if he 
dislike the bail, may cause the defend- 
ant to be arrested, and proceed as if no 
bail had been put in, unless defend- 
ant has been arrested or has given a 
bail bond.— Man. Exch. Fra. 100. 

(0 Burton, 142.— Man. Exch. Pra. 
96. 

(u) Lord Raymd. 616, or returned 
Nihil. Lord Ray. 11J8.— Tidd. says, 
262. ** Heretofore, when a writ is- 
sued out of the K. B. it was entered 
upon the roll, so that though the offi- 
cer had not returned the writ, yet the 
defendant might have appeared at the 
day given by the roll, and that either 
to save himself from corporal pain by 
imprisonment, or to prevent the loss 
of issues, or to save his fieehdd or in- 
heritance ; and so it was in the Com- 
mon Fleas when they entered the writ 
upon the roll by way of recitaL" 
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When the Defendant ikeM and ihould nof appear^ 

before the cause of action accrued ; this Court oUiged 
the defendant to enter his appearance as of the Term 
of which the writ was returnable^ and to pay the costs 
of the demurrer, and on this occasion, the officer be- 
ing directed to search for instances analogous, where 
the defendant had appeared too soon, the following 
decision of the Court was cited. M 



'* 21st November, 1776-'* 

** The cause of action having arisen in the last va-^ 
'* cation, and the appearance being entered as of the 
" last Term, it is ordered by the Court, that the ajh 
" pearance and rule for non pros obtained thereon be 
** set aside, and that the defendant do appear as of 
" this term, in two days after service of this rule j** 
and in an earlier case, (») where the Defendant ap- 
peared before the expiration of the return of the sub- 
poma, and the Plaintiff being unapprised of such ap- 
pearance, (^) proceeded to a commission of rebellion, 
and had the Defendant taken in custody, who moved 
to set aside the process for irregularity ; upon shewing 
cause against the rule nisi, the cause was allowed, 
with costs, as also with the costs of the process, and De- 



(v) Irish Term, Rept. Ridg. Lap. Ridgway, Lap. and Sclioalcs, 510. 
and Scho. 509k— Exch. Copeland v. (x) FreTioutlj to 125th ^;fri?, ISOI, 

Laogan. a notice of having appeared wa^ 

(tv) Bjma V. CuHeis 1770.^— ncceMarj. 
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tTken D^mndamt thoM and ikould moi uppemr^ 

fendaDt was ordered to appear ** as of the term in 
which the motion was made, or plaintiff to proceed 
with the process j" and as it is clear that Defendant 
need not in any case appear until the return of the 
writ, Cy) so it would seem that he should not do so ear- 
Uer. 

It will be seen («) in cases where special bail is given 
in vacation^ if the cause of action has arisen subsequent 
to the term preceding, that a rule of course must be 
obtained, viz. ** the cause of action having arisen in 
•* vacation, liberty to record bail of the ensuing term/* 
And by parity of reason, a similar rule might perhaps 
be granted in cases of a common appearance entered 
too soon. 

If an AUomey undeitake t9 appear he is bjwtd. 

If an attorney undertake to appear for Defendant, 
he is bound to do so correctly, («) and the Courts will 
enforce it, (*) even when he has been imposed upon j (^) 
nor can he retract, should his client neglect to supply 
him with money \^^ and although it has been co/i- 



(y) See Ridgway, &c. 510, Irish 
Term Beports.— See stat. 7 W. III. 
chap. 25, Irish.— 13 Car. II. stat 2, 
ch. 2, Eng. — In strictness, if the ap- 
pearance were entered previously to the 
term of the return of the process, it 
would not entitle the Defendant to 
nonpros the Plaintiff, incase he should 
not declare. 

(*) Post, «• special baUr 

(a) Stra.114.— ^Mod.43.— 2Slra. 
693. 

(6) Say. 172.— 1 Sid. 31. 

(c) 1 Str. 693.— 1 Chitty, 189, (a.) 

(d) Say. 172.— But see 1 Salk. 87. 



And aemUe, this does not obtain in 
Coiurts of Equity, And ** where a So- 
licitor refuses to proceed Jurther in a 
cause, he must allow the new Solicitor 
to see papers detained in his possession, 
until his bill be settled, at all reasonable 
times, and must himself attend with 
them before the Master, or sufier the 
new Solicitor to have them for that 
purpose t he cannot, by vtiliie of hia 
lien, pravient the King's sulgects ftxiai 
obtaining Justice."**- 1 Swanst, (ch.)!. 
And stc 14 V«s. 271.-4 Vet. and B. 
349. 
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If an Attorney undertake to oy^pfor he i$ bound, 

sidered that such undertakings must be express in 
writings and signed W by the attorney ; Nevertheless, 
in a recently reported case, the Court of King^s 
Bench, Westminster granted a rule nisi to shew cause 
why the Defendant's attorney should not enter a com- 
mon appearance, in consequence of a verbal undertake 
ing to appear. (fJ 

When an attorney has appeared, the Court will in- 
tend, that he is sufficiently authorized to do so ; M and 
he is answerable for all acts done in his name, unless 
set aside by the Court ; (*) but where the attorney 
acted under a sufficient warrant to defend, and the 
party positively denied, by affidavit, ever having re- 
tained him, the Court protected the attorney ; (0 and 
it seems, even when a party properly authorises his 
Attorney to appear, that the Court will enfore it. 



(tf) 2 Stnu 6d5.— Loft 192. Stnu 
445. — And see Stra. 114. — Burton, 
1 10. — See the Rules of K. B« and 
(C. P.) West Tidd, 266. 

(/) Anon. 2 Chitty, 56 ; and see 
Sellon, 94, who seems to anticipate this 
decision 

Where the attorney for the Plaintiff 
in replevin undertook to pay the costs 
incurred, and give security for the rent 
due by his client, and without doing so 
went to trial, the Court set aside the 
verdictt and obliged him to pay the 
costs of the motion for that purpose. — 
Moore in Rep. t>. Waugh and anotheri 
Irish T. Rqi. Rid. Lap. and Sch. 
S79. 

8o H liM been held, that a wrong 



name in process is effectually cured by 
an attorney undertaking to appear, 
though he was unaware of the defect 
when he undertook to do so. — Lowes 
v. Clarke, 2 Chitty, 240. 

But in the Equity Ezch. West the 
Court will not attach a party for not 
appearing to a bill for an injunction, 
according to the undertaking of his So- 
licitor, who accepted the subpoena. — 
Pemberton v Gilby, H. 1821.— 9 
Price, 146. 

{g) 1 Solk. 86. 

{h) 56 Geo. III. chap. 56. sec 69, 
General Stamp Act 

(t) See Lessee Assignee Glenny, v. 
Keary and ano^r, Ex. Hil. 1 823. 
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though the Defendant should afterwards revoke the 
authority (^) ; and it is not competent to any party to 
change his Attorney without leave of the Court bjf 
Tule^ (') and upon payment of costs, which is a condf- 
tional precedent. 

If there are several Defendants in gend*aU the At- 
tomey is, only, to appear for those by whom he is re- 
tained; (*") however on bailable process, if one De- 
fendant (who is a co-partner in trade with others) be 
arrested, the Court may oblige the Attorney giving 
bail for him^ to enter a common appearance for the 
other Defendants his co-partners ; (**) and this should 



(Jl) 1 Sellon 94. Where an au- 
thority was given to an Attorney to 
protect the Defendant from arrcsta 
and before it was countermanded, the 
Attorney gave an undertaking to put 
in bail for the Defendant, the K. B. 
West would not set aside the Pro- 
ceedings on the Defendant's behalf, 
although he disclaimed the authority 
of the Attorney : 1 Chitty, 193. and 
see 3 Taunt 486. C. P.--See abo 1 
Jac and Walk. 673. 

(I) Doug. 217.— 1 LilL Phu 141— 
8 Mod. 306. IS Mod. 44a — And 
payment to a Party's late Attorney, 
changed without rule has been holden 
good. I Bla. Rep. 8. 

Yet SemblCf that without a formal 
removal of Aii attorney! a party maj ap^ 
pear in per ton in any stage of the Pro- 
ceedings. — 4 Taunt 669. 

(m) See Sellon, 94.— 1 Lill. Reg. 
102. — In such case the names of all 
^e Defendants are to be inserted in 
^e margin of the appearance, and 
those for whom the appearance is to be 
entered, should be selected in the body 
of the printed form. For the action 



is joint, and though the Plaintiff may 

d^are teveraUy^ yet it continues joint 

until it is severed by the declaration. — 

2 Saik. 455.-4 Bur. 2418.— Vin.ab. 

Tit " Costs. "-.6 V. 341 contra, and 

see Man. Ex Pra. l94. 

(a) Croker "^ £xch. M. 1822, 

V. / In this case, 

Jones and another, y at the instance of 

J the Defendant's 

Attorney, a Rule directing Aim to ap- 
pear for the other Defendant was 
granted. 

Note. If three partners (two of 
whom reside abroad in England^ b6 
sued for a partnership debt, and the 
partner resident in England appears to 
the action, but refuses to appear for 
the other two resident abroad, the She- 
riff under a efiitrtngaj against the two 
partners, may take partnership sr- 
FECT8, though paid for, by the part- 
ner resident in England alone, to whom 
the partnership was legally indebted, 
and the Court will not relieve him 
against such distress — 3 B. and P. 
254. 

But when A. wns sued jointly with 



OF THE APPEARANCE. 



121 



fHiere there are many Dejewfants, 

be uniformly tiie case, when husband and wife are 
proceeded against, by process to arrest ; (^) however, 
this rule does not obtain when there are several De- 
fendants, not CO partners in tradCy for in such case 
one Defendant arrested will be allowed to give bail for 
himself, alone ; and not be compelled to enter an ap- 
pearance for the other Defendants. C'') 

Of Barom and Feme. 

If husband and wife are sued jointly in non-bail- 
able cases, he ought regularly to appear for both ; (?) 
and it is said that he may appoint an attorney to do so, 
even though the feme be within age j C'") but if the wife 
appear without the husband, such appearance is not 
void in law W though there must be an appearance by 
or for him before any further proceeding is taken. 

Where the husband appeared for himself ow/y, it was 
held that the Plaintiff was bound to demand a plea 
before signing judgment. ^0 Yet where a parliamen- 

R 



B. who resides abroad, entered an ap- 
pearance for himself hut said he has no 
authority to appear for his partner, 
and there are no joint effects in Eng- 
land, the Plaintiff* cannot compel a 
joint appearance, by levying on the 
goods of A. 4 Taunt 299. — This is 
under process of Venire. See Man. 
pra. (19) who says that the existenee 
of "'o^ effects appears to be immate- 
-' . Note(P). 

(o) 1 Vttit 49.— 1 Mod.S. 1 Win. 
Bla. 7Sa— 1 Banu and Aid. 165.— 



But see 1 Henry Bla. 055 Clark, o. 
Norris and Wife. — If a husband ap- 
pear without his wifej to a subpoena, 6aiA 
are in contempt. — Man. Exch. Pra. 
42. 

fp) Littledale v. M*Temon and 
another, Exch. H. 1829. 

{q) 2 Saund. 215. 

(r) Show, 13 Espin. 219.— bu< we 
1 D' Anv. ab 602. 

(j) 1 Wils. 264 

{t) 1 H. Bla. 235.— 1 Salk. 114. Iml 
see 1 S^llon 95. 
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(ff Bainm and Feme. 

tary appearance having been entered for the Feme, 
under circumstances nearly similar, and the Husband 
pleaded for himself onlj/^ it was held (as they cannot 
sever in pleading) (**) that a judgment signed for want 
of a joint plea was regular ; M and to a subpoena ad 
respondendum, where both are sued, if the Husband 
appear without his Wife, both are in contempt ; (»land 
it will be seen, that if neither appear to a capias, 
that a parliamentary appearance may be entered for 
both W 

But if a Feme covert is sued alonet she must appear 
in person, for she cannot appoint an attorney, (y) but 
if she is within age, she must appear by guardian, even 
where sued conjointly with her husband. (*> 

In what case an Attorney is to appear* 

If an attorney is sued as Executor (*») or Admnistra- 
tor, or joifitly with his wife, W or other person, W he 
shall appear and serve notice thereof in the usual man- 
ner ; but we have seen that if an attorney is sued with 
one having higher privilege, ('') or with another attor- 



(tt) Cro. JacS39.— Yelv. 110. 

(v) Russell V. Buchanan, Ezch. 
Nov. 1818. Man £z. Pra. addend. 
625, and see Udd. 266 & C. 6 Price 

139. 

(u;) 1 Man. Exch. Pra. 42.— See 
Phu Reg. in Cha. 18, 343. 

(!•) M'Namara o. M'Namara and 
Wife — £z East 1823. 

Cy) Co. Lit 135 ; 3 Taunt 261. 

Ix) 1 D' Anver ab 602. 

(a) Ld. Ray. 533.— 1 Salk. 2.— 
Hob. 177.— See 6 A^n. diap. 8. — 



But privilege is not taken away from 
an heir. — 2 Leon. 11. 

(6) 1 Taunt. 254-5, becauae she 
cannot be declared against ** as present 
in court** 

(c) Price v. Steam Company, Ex. £. 
1819—2 Salk. 544.— 1 Vent 298.— 
Although such other person die before 
plea, the party is deprived of bis privi- 
l^e; but it is said to be otherwise, if 
the action can be severed without injury 
to tbe pliiinti£— Gilb. C. P. 213. 
. (iT) 4 M. and S. 585. 
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In what Case an Attorn^ is to appear, 

ney of the 3ame Court, W an appearance is then unne- 
cessary, because process need not be sued out ; and an 
attorney is entitled to privilege, as acceptor of a bill, (fJ 
or as bail, W though contrary to a rule of Court that 
he should be taken as bail at all. W 

Although it has been held that this privilege of 
being sued by declaration extends onlj^ to such attor- 
uies as practice and have taken out their certificate (0 
conformably to the general stamp act, (*) still it has 
been determined, that an attorney neglecting to take 
out his certificate in time, does not lose his privilege 
until the expiration of one whole year.(0 



Of Partners^ ^c 



A company registered under the anonymous partner- 
ship art are to appear in the nam^s of the acting part* 
ners only, by their attorney, using the stile as in the 
deed of partnership ; (*»> but if chartered as a corpora- 



(e) Byrne «.- 
1823. 



two, &C. Ex. East. 



ffj Doug 31 2.— 2 Chitty, 63.—" It 
has been questioned whether an attor- 
ney, as a dealer in bills of exchange, 
was entitled to be sued by declaration : 
This has, however, been fully decided ; 
and where sued by common process by 
a Plaintiff, who was also an attorney, 
the proceedings were set aside, with 
costs."— 2. Chitty, 63. 

(g) 1 Chitty in notis, 714, " where in 
such case the attorney pleaded his pri- 
vilege of being ^ued by bill, the K. B. 
g»ire judgment for him on demurrer." 



(A) **20th June, 1711, Ex. Gen; 
Ord." which seems to be almosTuni- 
versal.— See Tidd, 270. 

(i) 7 Durn. and East 25. — And 
see 2 Wils. 232. 

(At) 56 Geo. III. chap. 56, sec. 6S, 
(Irish.)— 57 Geo. III. ch. 90, (Eng.) 

(/) 5 M. and S.281.— Sec 4 Bar. and 
Aid. 88. 

(to) Ante, 21.— 21, 22 Geo, III. 
chap. 4(5, sec. 11. — " And where there 
shall be two or more original acting 
partners, then in case of the death or 
deaths, or bankruptcy of one or more 
of said original acting partners, then in 
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Of Partners, ^c» 

tion» they appear generally in the name of the secre- 
tary, (») or their committee, or acting members ; (•) and 
in suing a company not registered, care should be taken 
to discover how many the firm consists of, ' and who 
they are, for a plea in abatement would lie, if any be 
omitted, even though it were a secret partnership, of 
which PlaintiflP could not otherwise obtain any know- 
ledge, or although he could not have proved those 
omitted to have been partners^ ^pJ still the Defendant 
thereby obtains no costs, if the Plaintiff shall confess 
the plea, and enter a nil capit per breve 

To Process of Capias. Attorney ought to appear m Time, 

The attorney ought to be particular not to omit ap- 
pearing within the time limited to process of capias, 
for this Court will not permit him afterwards to ap- 
pear, of course, provided a parliamentary ap])earance 
has been previously entered, although in practice in 
another Court this is allowed by a mere rule to change 
the attorney.* 

If a Parliamentary Appearance has not been entered. 

But if the Plaintiff's attorney hath not entered an 



the names or name of the survivors or («) Agnew v. Commercial Insur- 

■urvivor, others or other of the said ance, Ex. M. 1822. 

original acting partners not being a (o) See Ex. Walker ». Mayor, 

bankrupt or bankrupts, and in the Sheriff, &c. of the city of Dublin, Ex. 

name or names of the legal personal re- H. 1 823. 

presentadve of such survivor, or other (p) 5 Taunt. 609. — 1 Marsh, 246* 

of kuch two or more oiigiiial acting s. c 

partners." • C P* Ireland. 
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i^pearance pursuant to the statute, the Defendant may 
appear any time within a if ear after the return qf the 
writf and this appearance will be recorded of the term 
it is acttially entered. C^^ 

How to appear. 

When the Defendant appears by his attorney, he is 
to fill up a printed form W thereof in the office of the 
Clerk of the appearances, &c. in which the Christian 
and sirnames of the parties are to be correctly inserted, 
the day qfihe appearance, (*) if in term time, and not 
a dies non ; and the name of the attorney by whom it 
is entered, must be signed thereto, pursuant to order of 
the Court. (0 

Of severed DqfatdarUi entered on dijl'erent days. 

If one or more Defendants appear, or a parliamen- 



(qj In England these points are 
both different : the Defendant can only 
appear as of ihe term the %urit is re- 
tumable, for if the appearance be not 
qfthe term the writ is returnable, the 
cause is considered out of Courts and 
the proceedings will be set aside— Cas. 
Temp. Hard, 138. And it cannot be 
done afterwards. — 2 Durn. and East. 
719, 720. Tidd says, " Hie practice 
being for the Plaintiff* to file common 
bail, or enter a common appearance for 
the Defendant, at any time before 
judgment is signed." — Pa. 1247. — • 
(5 Durnf. and East 65.)^" Though 
(he adds) it must be filed or entered as 
of the term in which the writ was re- 
tumablet ^ ^^^ ^^ entered in a subse- 
quent term." — See stat. 7 Wm. IIL 
ch. 25. (JViifc.)— 13 Car. II. stat 3, 
ch. 2, j(£ng.>— And as to entering an 



appearance nunc pro tunc, see 7 Durnf. 
and East. 206. — In the Exch. West, 
the Plaintiff* may enter an appearance 
as of the term in which the vfrit was 
returnable, at any time before the end 
of the followii^ term, but not after- 
wards.— Man. Ex. Pra. 99 —See ibid. 
193, (d).— See al3o 2 Chitty, 37. 
(r) Plaintiff: "J day of 182 
Defendant C The defendant this 

■ 3 *^*y •ppeaw by 

his attorney, at tbie suit of llie 
Plaintiff*. 

Deft.'s Atty. 
(s) So in the Exch. West 1 Man. 
Ex. Pra, 96.— Burt 143. 

(0 Gen. Ord. 28 Jan. 1728— 
" Ordered, that all attornies do ooiQe 
themselves to the office, and sign aH tip* 
paaraocei they may baye occawm to 
enter. 
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tary and common appearance are entered for one or 
more« provided it be witkin tJie same Temij though of 
different days, it will be seen (*<) that the plaintiff is to 
declare against all^ as of the day of the last appear- 
ance» stating them to be present in Court by their re- 
spective attornies ; but i( the appearance of any^ wJie* 
ther Parliamentary or otherwise, be in different Terms, 
the plaintifi^s attorney must obtain a rule of course 
** for liberty to declare as of the last appearance,'^ 
otherwise the proceedings might be set aside for irre* 
gularity. 

Tliis order (which need not be served) entitles the 
plaintiff to declare as of the term of the last appear- 
ance, and the day of such appearance is to be inserted 
therein generally, as that on which all the defendants 
were present in Court, their respective attorney being 
mentioned by name, and if any appear by a Parliament' 
ary attorney, the words " pursuant to the statute,** 
must be added. (<'^ 

Of what Term, and Day recorded. 

If the appearance is entered in vacation, the last 
day of the preceding Term is to be inserted ; if on the 
essoine day, or between the essoine and sitting day in 
fidl Term, then it is filed as of the day of the es- 



(u) Post " Declaration:* 2 Stn. lOST.— Cas. Temp. Hard. 207 

(«>) See R. ^* 10 Gea II. K. B. a C. 
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Of what Term and Day recorded. 

soine, (^) though in England this is otherwise ; (') but 
if the day on which the defendant appears is a dies non, 
the appearance must be dated on the one before^ (3^) 
and we have already observed, that in official practice 
h will be recorded as of the Term it is actually filed, (*) 
without reference to the Term in which the writ is re- 
tumable. 

(Notice. J 



After the appearance is entered, the defendant's at- 
torney is to fill up a notice^ stating the parties names in 
JUU ; the Court where, the day when, and the attor. 
ney by whom it has been done, and his registered resi- 
dence ; " and it is a rule, W that when the defendant's 



(id) Kenna v, Dunne, Ex. Trin. 
1823. 

(jr) An appearance entered after 
tile essoine day, and before ihejira day 
in Jull term, may be entered as of the 
preceding term. — 6 East Rep. 314.—- 
2 Chitty, 37. It is to be observed, 
this is material, with a view to nan 
pros the plaintiff, to effect which the 
appearance must be entered as of the 
term in which the process is returnable. 
See Tidd. 468, 9.— Man. Ex. Fra. 
193. 

(y) Croker v. Walker, Ex. East. 
1823. — Russell v. Bemey, ibid.'^ 
Darcy v. Dodd, ibid. 

Where the plaintiff had issued one 
writ against three defendants for sepa« 
nte erases of action, and after deli* 
▼oring Hum dedarations (de bene esse) 
•nteiid one common appcaranoei ac- 



cording to the statute for all the de- 
fendants, and signed three interlocu- 
tory judgments as for want of a plea ; 
the Court held that this was irregular. 
5 Bar. and Aid. 892.— Tr. Geo. IV. 
and 1 Dow. and Ry. 545. 

(x) Ante 125 ; but see rule Exch. 29 
April, 1799, ** by which it is ordered 
that when a defendant shall stand out 
process for not appearing to a subpcgnUf 
his appearance shall not be received 
unless he shall consent to enter the 
same as of the day when the gubpeoM 
was returnable,** and see Man. Exdi. 
Pra. 93, 4.— Poet " FarUawetOary 
appearance,** and " non pros," and 
43 Geo. III. chap. 53, sec 3. 

(a) By rule Exch. 25 April* 180L 
Gen. Old. Equit. Ex, ff March, 
1801. 
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OF THE APPEARANCE. 



IMC6» 



** attorney enters an appearance, he shall serve the 
**' plaintiff's attorney, either in person or at his resi^ 
** dence with notice thereof, or in default thereof, that 
^< such appearance shall be considered mill and 
« voidr 

If the Dtfendant be sued by a wrong name. 

When an appearance hath been entered % the de« 
fendant, he cannot, generally^ take advantage of any 
error in the process ; (*^ and if he appear in his right 
name to process issued against him by a wrong one, it 
will cure the defect, (0 even where bail is put in, in the 
defendant's right name to a quo minus capias ; the 
plaintiff may declare against the defendant by such 
name, stating him to have been arrested by the name in 
the process^ (^J and he cannot plead it in abatement, or 
take any other advantage of the misnomer ; (0 in such 
case the bail piece also should state the defendant's 
right name, and that he was sued by the name in the 
writ ; for it is said, if a defendant sued by a wrong 
name appear, and perfect bail by his right name, mth- 



(h) 1 Str. 155.— Bw. 163, 167, 
415.«-1 Bos. and Pul. 544. 

{e) 3: WIU. 595.— 5 Dixrnf. and 
Baafc 011, and an undertaking to ap- 
paar, flfeoas as effectual for this pUN 
pose.-^ Chil^, 240^ and see 1 Chlttr, 
189; 

ifi But it' seemsi if tfae^ plaintiff 
were even to declare against the ^* 
Ibidant in sucfacase, wUhout stating him 



to have beetr arrested or senred witb 
process by the name in the writ, that 
the Court M^ould not interpose sitinma- 
rily on motion', to set a^hle the prp^ 
ceedings for irregdlarity. — 2 Wtu. 
295. 

(<?) 1 Boe. and Pul. e^S, 105.-*- 
2 Wils. 595.— Wmes, 46«;'-« N«# 
Bepi 4^.— Barnes, 9l;^MaM: v. 



OF THE APPEARANCE. 

If Defendant sued by a wromg name, ' 
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out identifying himself as the person sued by the other 
name, that the plaintiff may treat the bail as a nullity, 
and attach the sheriff, (f^ 

Or if the defendant enters aa appearance in the name 
he is sued Ay, and the plaintiff declares accordingly, 
the defendant will be equally stopped from pleading it 
in abatemeiitj or otherwise availing himself of the va* 
riancey as by appearing he admits himself to be the 
person sued ; ^) and where a defendant is sued by a 
wrong name in a subpcena ad respondendum entered 
an appearance, after process of contempt awarded in 
his right name ; the order for such process was dis. 
charged, for his appearance to an irregular subpoena 
should not bring him into co7itempt by relation. CO 

However, it will be seen that if a mistake be made 
herein in the process, the plaintiff cannot rectify it by 
appearing /o7' the defendant in his right name ; W or 
if the appearance be entered by the plaintiff in the 
7iame in the process^ though the declaration be in the 
defendant's proper name, it will be ineffectual, and 
the Courts will set aside the proceedings ; (*) nor can 



s 



Costello.— Exch. T. 



(/) 4 Taunt. 818. 

(g) Farrell v. i 
1817. 2 Wils 393. — 3 Durnf. and East. 
Gil. — 1 Bos. and Pul. 105, 645; so 
ill Bailable Cases, Willes. 461.— 
Barnes, 94, S. C. and see 1 Salk. 8. 

(A) 1 Antt.. 143.— See 1 Man. 
Exch. Prac. 42. 

(t) 3 Durnf. and East 611.— 11 
East. 395. 



(k) 10 East. 336, and sec 3 New 
Rep. 132 ; but it seemi the applica- 
tion ought to be before th« time €# 
pleading, (according to the English 
practice) and they will not do so afUr 
plaintiff has proceeded to judgment 
and execution, unless under particuku* 
circumstances.— 3 East. 167. 
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OF THE APPEARANCE 



If DeftwiatU suet! hy a wrung name, 

the plaintiff declare against the defendant in his right 
name, with an alias for the name he is sued by. (0 

It has been said, if a Defendant be sued by a wronff 
Chistian name, and omit to plead the misnomer^ that 
the Plaintiff may proceed to Judgment and execu- 
tion against him, by the name in which he is sued ("*) 
-—but it is no objection to Plaintiff's recovery in an ac- 
tion on a promissory note that one of the Defendants 
is misnamed, if it be proved that he was the real per- 
son sued and served with process. (") 

^ Plaintiff tuei by a wrong name. 

If the Plaintiff piisname himself, it is only plead- 
able in abatement^ (•) for we have seen, that it affords 
no ground of setting aside the proceedings upon mo* 
Hon J (rt nor can it be objected to upon the trial, i£ it 
be shewn that the Defendant knew the action was 
brought by the person who actually sues (?) and we 



(0 WIUm 554«— but bce 3 East, 
111. 

(m) 2 Stra. 121 8.— 6 Taunt 115.— 
1 Manb, 474, S. C. but see 1 Moore, 
105. Thia clearly docs not hold in 
practice in this Cburt^ if the appcar- 
aaoe b entend by the Plaintiff; as 
^ Defendant is not aftarwards called 
vpoQ or allowed to plead, of course ; 
and in effect, if permitted, it would 
nnder an imguliur writ-— aqumlly ef- 
fbctutd as process correctly sued out: 
three cases would thereby be provided 



against. — 1 st. If l>efeadant appeared in 
his right name the error is cured. — 2(]. 
If he appeared by the name in the writ, 
the irregularity is immaterial, and Jd, 
If he did not appear at all, the Plain* 
tiff might proceed with equal benefit. 

(n) 16 Ea8fe—*110.— and &ee l 
Chitty 507--8 (a) 513—519 (a) and 
1 Stark (N.P.)47. 

(o) 1 Bos and PoL 44. 

(p) Morlcy, v. I^iw, Z Brod. and 
Biiq^.54. 

(f ) a Canip. 29. 
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OF THE APPEARANCE 



If riaitOiff sues by mwnmg tmme. 
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have seen ir) where the Plaintiff's name in the writ 
was Christopher, and he declared as Christian an ap- 
plication to set aside the declaration on that ground, 
was refused with costs, as the Defendant not having 
pleaded had suffered no injury. (^) 



Amendments. 



The Courts will under circumstances allow the ap- 
pearance to be amended ; ^) thus an error in the final 
syllable of the Plaintiff's name " fin'* being substi- 
tuted for ** Jith'* was permitted W to be altered, or 
where the Defendant was called " James" in the 
Parliamentary appearance instead of " John*' which 
was the name he was sued by, it was allowed to be rec 
tified(«') — but where the Defendant appears on the 
same day a Parliamentary appearance is also entered, 
this Court, in general, require an Affidavit that the De- 
fendant has a just and lawful defence on the merits ; 
but we have seen in the Court of Common Pleas, under 
such circumstances, a rule may be entered of course to 
change the Defendant's Attorney, on payment of 
costs, and the real Attorney is presently in Court for 
the Defendant. 



(r) Ante. 72. 

(5) Irlah T. Rep.— Ridg. Lap. and 
SdL 183. 

(0 1 Sellon 100. 

(u) Griffith V. Finlay, Exch. Hil. 

182S 80 in the K. B. West a writ 

may be amended, if there be aqr 'Ung 
to amend by, 2, Boa. and Pul. J09.-~ 
and Me 9 WUs. 49.-*''niis wim» • 
f encni principle of imrndtntni^. 



(w) 5 Wils. 49.— The nisi-prius 
roll was allowed to be amended by in- 
serting a special title to the declara- 
tion, iie Defendant being an ialknt at 
the begmmng of the Term, wbcraef >t 
was entitled generaily, and Ae iqnpeer-. 
ance recorded as on the 6t^ when be 
came of age. — 2 Chitty» 22. 
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OF THE APPEARANCE. 



If omiited to hg enteral. 

Should the defendant's attorney give a plea of coii>* 
fessiou without having previously appeared, in practice, 
the attorney ought to call upon him by notice^ to ap- 
pear ; and if he neglect or refuse to do so, the Court, 
on application, will direct that the Plaintiff may be at 
liberty to enter a common appearance /'>' and where a 
Defendant had given arognovftM before an^ process 
h<id been sued out, the Court of Excheqiijer, Westmin- 
ster, would not set aside a judgment entered up there- 
upon, and a rule for that pui-pose was discharged, with 
cosls, (-) the Court considering it an authority to sign 
judgment for the mutual advantage of both parties* 

Not to be vacated 

Finally, once an appearance is regularly entered, it 
cannot be vacated without leave of the Court, and the 
Plaintiff is entitled to notice of the motion for that 
purpose. (") 



(a) Shaw V. Iliggins, Exch. 
HUary, 1819.— In the K. B. West, the 
course Is for the Plaintiff, in such case, 
to enter an appearance pursuant to the 
statute. — See 7 Durnf. and East. 20G ; 
and if this be done by naming the per- 
son who has given the confession as the 
parliamentary attorney, any inconsis. 
tency that would otherwise be apparent 
is avoided. 

iy) i. e. a Confession. 

{«) Wade and others v. Swift, Mich. 
18«0 — 8 Price, 513,— In this case, 
however, it appeared that instructions 



had been transmitted to the a^^ent of 
the PlaintiiTt attorney in London 
from the country, to issue a quo minus, 
which was afterwards accordingly is- 
sned, tested, of course, after the dat« 
of the cognovit, 

(a) See 1 Howard, 61.— So in the 
Exchequer, West, an appearance can- 
not be struck out of the book, or with- 
drawn without leave of the Court.«*l 
Price 92, unless the entiy were made 
hj mistake of the mastert not <^ die af- 
tomei/,— ! Man. Exch. Prac. 98. 



END OF PART I. 
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